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APPELLANTS’ STATEMENT OF QUESTIONS 

PRESENTED 

The questions presented are whether, in a trial by jury 
in an action on a policy of fire insurance, to recover for 
a loss sustained as a result of fire, the court upon con¬ 
clusion of the whole case, after making findings of fact 
and conclusions of law, upon disputed and conflicting 
evidence, properly directs the jury to find for the de¬ 
fendant upon the grounds: (1) that the plaintiff, in her 
testimony relating to the execution and submission of 
proof of loss, is guilty of false swearing rendering the 
policy void, (2) that upon the testimony, the condition 
in the policy requiring the insured to submit to oral 
examination preliminary to suit, could have been availed 
of by the insurer, (3) that upon the evidence there had 
been an increase of the fire hazard in violation of the 
terms of the policy rendering the policy void, and (4) that 
although the insured had contracted, before the fire to 
convey the property to a third person, and thus retained 
an insurable interest, this was waived when after the fire, 
the insured received the full purchase price without de¬ 
duction, thus precluding recoverable loss. 
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JURISDICTIONAL STATEMENT 

The jurisdiction of this court to entertain this appeal 
is found in the Act of June 25, 1948, c. 646, 62 Stat. 029, 
28 U S C A § 1291. 
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STATEMENT OF THE CASE 

The plaintiffs Helen E. Loughlin, Carmen M. Evans, 
Rose Levin and Nathaniel J. Tanbe sued to recover for 
a loss under a policy of fire insurance issued by the de¬ 
fendant to plaintiff Loughlin (JA 2-4). The defendant 
interposed a number of defenses, including, the failure of 
the insured to disclose her true ownership of the property, 
false swearing in the proof of loss, vacancy of the prop¬ 
erty prior to the fire, change in use or exposure, lack of 
insurable interest and that plaintiffs suffered no loss by 
reason of the sale of the property after the fire, followed 
by payment of the full purchase price (JA 4-8). 1 

There was a trial by jury. Upon conclusion of the whole 
case, the court made findings of fact and conclusions of 
law that the policy is void by reason of the false swearing 
of the plaintiff Loughlin, voidable because of her failure 
to appear for oral examination, void by reason of an in¬ 
crease of the fire hazard and that plaintiffs had suffered 
no loss by reason of the sale -of the property to a third 
person and payment of the full purchase price (JA 63-75). 
The court thereupon directed the jury to return a verdict 
for the defendant (JA 77). From the judgment entered 
upon the verdict, plaintiffs’ appeal (JA 13). 

The ownership of the property and the various trans¬ 
actions relating thereto, are not in dispute. Plaintiff 
Loughlin held title in fee simple for the use and benefit 
of the remaining plaintiffs (JA 21-22, 64). On November 
14, 1946, the beneficial owners contracted to sell the prop¬ 
erty to one Plummer for $375,000. (Def. Ex. 1, JA 108- 


1 In the pre-trial proceedings, the defenses were, no loss suffered, 
lack of proper parties, failure of the insured to disclose true owner¬ 
ship, lack of pecuniary interest in insured, and failure of insured 
to appear for oral examination. It will also be noted that defend¬ 
ant withdrew its defense that property was vacant prior to the fire 
(JA 8-9). 


112), the conveyance to be 14 with or without” the im¬ 
provements and the sale to be contingent on a rezoning of 
the property. Loss by fire pending the conveyance was 
at the risk of the seller. 2 On January 5, 1947, the sale to 
Plummer not having been consummated, the property was 
leased to one Prival for a term of nine months, with the 
privilege granted to the tenant to raze the improvements 
during the term, the lessors reserving the right to termi¬ 
nate the lease upon 90 days’ notice (Def. Ex. 3, JA 114- 
117). Later, the lease was mutually cancelled and the ten¬ 
ant never entered into possession (JA 60-61). Fire oc¬ 
curred April 19, 1947 (JA 14, 26). On April 23, 1947, 
the sale to Plummer was consummated, the purchasers 
receiving the full purchase price without deduction (Def. 
Ex. 8, JA 126-127, 11). By agreement dated May 29,1947, 
the telephone company, having now acquired title, con¬ 
firmed the cancellation of the Prival lease and permitted 
the plaintiffs to remove the improvements (Def. Ex. 7, 
JA 120-123). With respect to the razing of the improve¬ 
ments, defendant’s witness testified that he had made an 
offer to the plaintiffs to pay them $800. This was before 
the fire. Following it, he would pay nothing for salvage 
materials as they had been damaged by fire (JA 44-45). 
His offer to pay $2,000. as contained in his letter of July 
17, 1947, (PI. Ex. 6, JA 106), was made before the fire; 
after the fire it was withdrawn. Nevertheless, he con¬ 
tracted to remove the improvements without any payment 
in August, 1947 (Df. Ex. 2 JA 112-114). Subsequently, 
the improvements were razed. The portion damaged by 
fire was not repaired. 

The plaintiff Loughlin was subjected to a searching 
cross-examination respecting the execution and submission 
of the proof of loss (JA 22 to 33, 37 to 41). This docu- 


2 Plummer acted as a “straw” for the Chesapeake & Potomac 
Telephone Co., which intended to erect a telephone plant, hence the 
condition relating to rezoning. (JA 63,110). 
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ment (PI. Ex. 2, JA 80-81) was subscribed and sworn to 
by Loughlin. The credibility of the witness, both as to 
the document and the giving of testimony in court, centers 
around the question as to sole and unconditional owner¬ 
ship. The witness insisted that she was acting for some¬ 
one else, merely as a “straw” (JA 21-22). 3 The question 
as to whether Loughlin had intentionally and wilfully mis¬ 
represented any material facts, was directly put in issue 
by the defendant, who sought to show that the knowledge 
and experience of the witness as a notary and real estate 
broker precluded any innocence in the transactions she 
engaged in (Def. Ex. 4, JA 117). But the witness denied 
any intentional wrong-doing and insisted she acted at the 
behest of her principals (JA 28-29,32,37-42). 

The question relating to the increase of the fire hazard, 
was also in dispute. There was evidence that before the 
fire, police officials visited the premises and found indica¬ 
tions that trespassers had used the property, that the 
premises were littered with newspapers and that small 
fires had broken out (JA 49-50, 58). According to the 
opinion of the Fire Marshal, who visited the premises 
after the fire, the place was definitely a fire hazard (JA 
14-15). 

On the question of the insured’s failure to appear for 
oral examination, it appeared that the defendant’s attor¬ 
ney requested the insured’s attorney to present her for 
oral examination pertaining to her ownership in the prop- 


3 During a conference of one of the plaintiffs with an officer of 
a lending institution (JA 61-62), who was also an official of the 
defendant (JA 51) regarding a proposed loan on the security of 
the property, the official gained knowledge that Loughlin was a 
straw (JA 54-55), and indicated he was not concerned with the 
true ownership (JA 55, 62). This was prior to the issue of the 
policy. Because of the agency of this official, the court determined 
that the principal (defendant) had full knowledge of the true own¬ 
ership of the property and that therefore, the plaintiffs Taube, 
Evans and Levin were proper parties (JA 64-65). 
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erty and to bring certain papers relating to the sale of 
the property, as well as to other matters concerning the 
claim (Def. Ex. 6, JA 119-120). 4 The examination was 
proposed to be before N. Meyer Baker, a notary who at 
the time was an associate in the office of the attorney for 
defendant (JA 119). Loughlin disclaimed any knowledge 
of the request for oral examination (JA 34-35). 


STATEMENT OF POINTS ON APPEAL 

1. The action of the court in directing a verdict for 
the defendant upon the disputed evidence, deprived plain¬ 
tiffs of their property without due process of law and 
amounted to a denial of their constitutional right of trial 
by jury. 

2. The court erred in finding that the witness Loughlin 
had sworn falsely and that her testimony as a witness 
was not entitled to credence, thus avoiding the policy. 
Credibility of a witness upon disputed evidence, is the 
sole province of the jury. 

3. The court erred in finding that the policy was void¬ 
able by reason of the failure of the insured to submit to 
oral examination. Upon conflicting evidence, this issue 
was for the jury. 


4 On July 27, 1947 the attorney for defendant wrote to a Mr. 
Freudberg, .who had made claim on behalf of the plaintiffs, denying 
liability and indicating that the denial was based upon, among other 
things, that the insured had no pecuniary interest in the property, 
had erroneously stated under oath that she was sole and uncondi¬ 
tional owner, that the property had been under contract for sale, 
that insured had suffered no loss, that the property had been un¬ 
tenanted and that insured had failed to respond for oral examina¬ 
tion. The letter indicated that writer had been negotiating with 
Mr. Freudberg for about a month previously regarding the claim 
Pf. Ex. 5 (JA 103-106). 
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4. The court erred in finding that the policy was void 
by reason of a violation relating to increased fire hazard. 
Upon the conflicting evidence, this issue was for the jury. 

5. The court erred in permitting evidence of an issue 
not pleaded nor embraced within the pre-trial order. 

6. The court erred in holding, as a matter of law, that 

the insured had waived insurable interest and damages 
by reason of the sale of the insured property and the 
payment of the full purchase price, thus precluding recov¬ 
erable loss. . 

SUMMARY OF ARGUMENT 

f 

1. Where there is conflict in the evidence or there is 
evidence sufficient, if believed, to sustain a verdict for 
either party, the required submission of the case to the 
jury, the constitutional fact-finding body, becomes manda¬ 
tory. 

2. The jury, not the court, are the sole judges of the 
credibility of witnesses and the weight to be given the evi¬ 
dence. There is, therefore, no legal basis for avoiding 
the policy for false swearing. 

3. The questions of increase of fire hazard and failure 
of the insured to appear for oral examination are likewise 
factual issues for the sole consideration of the jury. 

4. Plaintiffs are entitled to recover the cost of restor- 
ing the property to the condition just prior to the fire, it 
being immaterial that no actual repairs were made. It 
is no defense that plaintiffs may gain a pecuniary advan¬ 
tage by reason of their independent and collateral agree¬ 
ment with a third person, by which they effect a sale of 
the property and receive the full purchase price. 
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ARGUMENT 

1. Where There is Conflict in the Evidence or There is 
Evidence Sufficient, if Believed, to Sustain a Verdict 
for Either Party, the Required Submission of the 
Case to the Jury Becomes Mandatory. 

To lay emphasis upon the question of great and serious 
importance in this case, the denial of the plaintiffs’ con¬ 
stitutional right of trial by jury, it is only necessary to 
assert this court’s oft repeated rule, which is the correct 
and universal standard defining the respective duties of 
judge and jury: 

“ ‘The provinces of the court and jury in the Federal 
judiciary system are separate and distinct, and the 
line of division between them must be carefully ob¬ 
served. The ascertainment of this boundary is often 
a matter of difficulty in a particular case, and when 
the difficulty arises doubts should be resolved in favor 
of the right of trial by jury, which is the constitu¬ 
tional right of every suitor in the courts of common 
law. It is the province of the jury to determine the 
credibility of the witnesses and the weight of the evi¬ 
dence, under proper directions in respect to the prin¬ 
ciples of law applicable thereto. And the court is 
never justified in directing a verdict except in cases 
where, conceding the credibility of the witnesses and 
giving full effect to every legitimate inference that 
may be deduced from their testimony, it is neverthe¬ 
less plain that the party has not made out a case suf¬ 
ficient in law to entitle lnm to a verdict amd judgment 
thereon. . . .’ ”• Dodge v. Rush, 28 App. D. C. 149, 
154. (*Emphasis added.) 

In substantial accord are the cases of Galt v. Phoenix 
Indemnity Co., 74 App. D. C. 156, 120 F. (2d) 723; Ten¬ 
nant v. Peoria & P. U. Ry. Co., 321 U. S. 29 and Sartor 
v. Arkansas Nat. Gas Corp., 321U. S. 620. 

Too much stress cannot be laid on the action of the 
court resulting in a denial to these plaintiffs of their 
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rights under the Seventh Amendment to the Constitution. 
The Constitutional guarantee never contemplated a judge 
making findings of fact and conclusions of law in a trial 
by jury. In decisions separated by one hundred years, 
the Supreme Court said: 

i 

“It is as much within the province of the jury to 
decide questions of fact as of the court to decide ques¬ 
tions of law. The jury should take the law as laid 
down by the Court and give it full effect. But its ap¬ 
plication to the facts—and the facts themselves—it is 
for them to determine. These are the checks and bal¬ 
ances which give to the trial by jury its value. Ex¬ 
perience has approved their importance. They are 
indispensable to the harmony and proper efficacy of 
the system. Such is the law. ’ ’ Hickman v. Jones, 9 
Wall 197, 201, 19 L ed 551 (emphasis added.) 

“The essential requirement is that mere speculation 
be not allowed to do duty for probative facts, after 
making due allowance for all reasonably possible in¬ 
ferences favoring the party whose case is attacked. 
(Cases cited.) If that requirement is met, as we be¬ 
lieve it was in this case, the issues may properly be 
presented to the jury. No court is then justified in 
substituting 1 its conclusions for those of twelve jurors.” 
Tennant v. Peoria & P. U. By. Co., supra, at page 33. 

Applying to the case at bar the test laid down by this 
Court in Dodge v. Rush, supra, appellants contend that 
appellee’s motion for directed verdict should have been 
denied because there was evidence sufficient to support a 
verdict for them, or the evidence was such that reasonable 
minds could differ as to the conclusions to be drawn there¬ 
from. Marks v. Ins. Co., 52 App. D. C. 225, 285 Fed. 959; 
N. W. Mut. Life Ins. Co. v. West, 62 App. D. C. 381, 68 
F (2d) 428, cert. den. 292 U. S. 627; Fleming v. Fisk, 66 
App. D. C. 350,87 F (2d) 747. 
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2. The Jury, Not the Court, Are the Sole Judges of the 
Credibility of Witnesses and the Weight to be Given 
the Evidence. There is, Therefore, no Legal Basis 
for Avoiding the Policy for False Swearing. 

The Court found that Loughlin swore falsely to the 
proof of loss and was discredited as a witness even though 
she did not intentionally intend to deceive (JA 65-66), 
basing its decision upon Ins. Co. v. Lewis, 4 App. D. C. 
66; Dimas v. Ins. Co., 12 App. D. C. 245; Leonard v. N. W. 
Nat. Ins. Co,, 53 App. D. C. 343, 290 Fed. 318. This is 
reversible error. 

None of these cases is in point for the reason that in 
each the contractual breach was conceded but the insureds 
sought to exculpate themselves from the effect thereof 
upon other grounds. 

In Ins. Co. v. Lewis, supra, at page 81, it was stated: 

“In this case it is clearly shown, indeed not contro¬ 
verted, that the rate of insurance upon unoccupied 
dwellings is different and greater than upon occupied 
dwellings, and this for obvious reasons; and the proof, 
on the part of the defendant, is clear to the point 
that the risk would not have been taken by the agents 
of the defendant at the rate stated in the policy, if 
it had been known to them that the building was un¬ 
occupied. . . 

But in the case at bar, the insured was given written 
permission to leave the premises unoccupied and vacant 
for any length of time (JA 88,102). Nor was any evidence 
introduced that the defendant would not have accepted the 
risk had it known the premises were unoccupied. More¬ 
over, there was evidence tending to prove that the prem¬ 
ises were occupied (JA 23-24, Tr. 111-112), while in the 
Lewis case “It is conceded that the plaintiff had knowl¬ 
edge that the building was unoccupied. . . .” Supra at 
page 87. 


10 


It was undisputed in Dumas v. Ins. Co., supra, that the 
plaintiff did not own the entire insured property, legally 
or equitably while, in this case, it was not controverted 
that the insured did own the legal title to the insured 
building subject to a disclosed first trust held by the 
Perpetual Building & Loan Association JA 9-10 and 
Pf. Ex. 3, JA 87). 

In the Dumas case, the court said: 

“For if plaintiff was in truth the sole and uncondi¬ 
tional owner of the property, it was no falsehood for 
him to say so, either in an affidavit or otherwise. ,, 
Dumas v. Ins. Co., supra. 

Leonard v. N. W. Nat. Ins. Co., supra, is likewise clearly 
distinguishable. There, the insured wrote to the com¬ 
pany admitting the breach. Also, the company introduced 
evidence of a difference in rates on different classes of 
insurance. There the court said: 

* 1 Concession of the breach, therefore, left no issue 
of fact to be submitted to the jury.” 

But, the court in the last cited case, also stated the con¬ 
trary rule, upon which appellants rely, where the facts are 
disputed: 

“. . . there was a sharp conflict in the evidence as to 
whether the condition of the contract had been vio¬ 
lated. This raised an issue of fact, which called for 
the submission of the case to the jury. For this rea¬ 
son it was held error for the court to withdraw the 
case from the consideration of the jury.” 

Additionally, this Court has ofttimes held that credi¬ 
bility and weight are exclusively for the jury. Hiscox v. 
Jackson, 75 App. D. C. 293, 127 F (2d) 160; Balto. & 0. 
R. R. v. Corbin, 73 App. D. C. 124, 118 F (2d) 9; McCart¬ 
ney v. Holmquist, 70 App. D. C. 334, 106 F. (2d) 855. 

“The jury were the judges of the credibility of the 
witnesses . . . and in weighing their testimony had 
the right to determine how much dependence was to 
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be placed upon it. There are many things sometimes 
in the conduct of a witness upon the stand, and some¬ 
times in the mode in which his answers are drawn 
from him, through the questioning of counsel, by 
which a jury are to be guided in determining the 
weight and credibility of his testimony. That part of 
every case, such as the one at bar, belongs to the jury, 
who are presumed to be fitted for it by their natural 
intelligence and their practical knowledge of men and 
ways of men; and so long as we have jury trials they 
should not be disturbed in their possession of it . . .” 
Aetna Life Ins. Co. v. Ward, 140 TJ. S. 76, 88, cited in 
Flemmg v. Fisk, supra. 

When the correct principle of law applicable herein is 
drawn into clear focus, it becomes self-evident from the 
record that the lower court was wholly unjustified in its 
decision. The policy provision (Pf. Ex. 4, JA 96), upon 
which appellee relied in the court below recited the fol¬ 
lowing: 

1 This entire policy shall be void if, whether before 
or after a loss, the insured has wilfully concealed or 
misrepresented any material fact or circumstances con¬ 
cerning this insurance or the subject thereof, or the 
interest of the insured therein, or in case of any 
fraud or false swearing by the insured relating there¬ 
to.” (italics furnished.) 

Such provision has almost uniformly been construed to 
mean that to justify avoidance of the policy upon the 
ground of false swearing, it must appear that (1) the 
answers were false in fact; (2) they were knowingly and 
wilfully made; (3) the subject matter of the answers were 
material to the insurance risk; (4) the falsity of the an¬ 
swers is such as to warrant the inference they were made 
with intent to deceive or defraud, and not merely by mis¬ 
take of law or fact. Republic F. Ins. Co. v. Weide, 14 
Wall 375, 20 L ed 894; Claflin v. Commonwealth Ins. Co., 
110 TJ. S. 81, 95; Schmutz v. Employees y Fire Ins. Co., 76 
F (2d) 119 (CCA 2); Camden Fire Ins. Ass’n. v. Pemck, 
2 F (2d) 964 (CCA 5); Globe & Rutgers Fire Ins. Co. v. 
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Stallard, 68 F (2d) 237 (CCA 4); Palace Cafe v. Hartford 
Fire Ins. Co., 97 F (2d) 766 (CCA 7). 

In Cooper v. Firemen 7 s Ins. Co. of Newark, N. J., 148 
F (2d) 377, (CCA 6), the court said: 

“. . . in order to avoid a policy for fraud or false 
swearing in proof of loss, the false swearing must 
have been done with actual intent to defraud the 
insurer .’ 7 

In Republic F. Ins . Co. v. Weide, supra, in an opinion 
by Judge Story, the court said: 

. . It does not inevitably follow from the fact 
that there was a material discrepancy between the 
statements made by the plaintiffs under oath in their 
proofs of loss, and their statements when testifying 
at the trial that the former was false, so as to justify 
the court in assuming it, and directing verdicts for 
the defendants. It may have been the testimony last- 
given that was not true, or the statements made in 
the proofs of loss may have been honestly made, 
though subsequently discovered to be mistaken. It is 
only fraudulent false swearing in furnishing the pre¬ 
liminary proofs . . . that avoids the policies, and it 
was for the jury to determine whether that swearing 
was false and fraudulent. 77 (emphasis added). 

At the trial, Loughlin denied the allegation of false 
swearing or intent to deceive or defraud anyone, and she 
reiterated her belief that her statements in the proof of 
loss were true (JA 28-29, 32, 37-42). There was ample 
testimony and evidence to warrant such belief. While the 
truth of these answers was disputed, the defendant intro¬ 
duced no evidence concerning the materiality thereof. On 
the contrary, it conceded the possibility that the answers 
may have been merely erroneous rather than false (JA 
104, PI. Ex. 5). Furthermore, since the defendant had 
expressly waived the policy provision concerning occu¬ 
pancy, (JA 9, 88, 102), since the court held it was charge¬ 
able with notice of the equitable ownership of co-plaintiffs, 
(JA 64-65), and since there was no evidence that Loughlin 
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had caused the fire, her answers in these respects were 
entirely immaterial to the risk, as a matter of law. Com¬ 
pare, Perlrrum v. Farmer’s Mut. Fire Ins. Co., 214 S W 
292 (Mo. App.): 

. . but while he was not the owner in fee of the 
barn, yet such untrue statement ought not, of itself, 
to avoid the policy, since the defendant was fully 
aware that plaintiff was not the owner in fee, and 
hence defendant could not have been misled or de¬ 
ceived by the statement....” 

As discussed infra, appellants concede they entered into 
an executory contract of sale of the insured building along 
with other real estate, but they retained the legal title 
and the risk by fire of loss (JA 108-112, 71), which was 
sufficient to fulfill the policy requirement of sole and un¬ 
conditional ownership, and to sustain the truth of the 
proof of loss in this respect. 

“There was no false statement of the interest of the 
insured and nothing to indicate an intention to per¬ 
petrate a fraud. ... He was the owner—that is to 
say, the equitable owner—in fee simple of the ground 
on which the house was situated. The policy does not 
say that he shall be seized of the legal title in fee 
simple; and any doubt in respect of its meaning is 
to be resolved in favor of the insured . . . these were 
to make sure that insured shall be the one upon whom 
the entire loss under the policy would fall in case of 
injury or total destruction by fire. The equitable 
ownership in this case completely answers that require¬ 
ment.” Mcillery v. Frye, 21 App. D. C. 105, 118. 

3. The Questions of Increase of Fire Hazard and Failure 
of the Insured to Appear for Oral Examination, are 
Likewise Factual Issues for the Sole Consideration 
of the Jury. 

Another issue pertains to the failure of the insured to 
appear for oral examination. The insured was directed 
to appear by a letter written by the insurer’s attorney to 
the attorney for the insured (Df. Ex. 6, JA 119-120). The 
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letter details the information sought. But liability was 
disclaimed by defendant’s letter to Mr. Freudberg, and 
the grounds thereof definitely stated (Pf. Ex. 5, JA 103- 
106). In both letters, and in other evidence (JA 8-9), it 
appeared that the person to hold the examination was an 
associate of the defendant’s attorney. This would have 
justified a jury in finding that the defendant was acting 
in bad faith, or had waived any breach, or itself was in 
default in failing to notify the insured that it had desig¬ 
nated Mr. Baker to hold the hearing or that Loughlin’s 
default was excusable or due to lack of notice. 

On this point the court said in State ex rel. Continental 
Ins. Co. v. Becker, 336 Mo. 59-63, 77 S W (2d) 100: 

“. . . if defendant’s prior conduct was inconsistent 
with the idea that the examination was to be con¬ 
ducted in good faith, and if it had been brought home 
to the insured that defendant had already determined 
to deny all liability, then the law would not insist 
upon the doing of a useless thing, and would not penal¬ 
ize the insured because of their failure to have ac¬ 
ceded to defendant’s demand. ’ ’ 

And in Scottish Union & Nat. Ins. Co. v. Keene, 85 Md. 
263-283,37 Atl. 33, the court said: 

“It did not appear Mr. Bond had been appointed by 
the company to make the examination, and the ap¬ 
pellee was under no obligation to submit to ... an 
examination until he had been informed that some 
person had, iii the language of the policy, been ‘named 
by’ the company to. make it. . . .” (Italics supplied.) 

The propriety of designating as the notary before whom 
the oral examination was to be had an attorney associated 
with counsel for the defendant was likewise drawn into 
issue. Such person is specifically disqualified by Rule 28, 
Federal Rules of Civil Procedure, 28 U S C, foil. § 723. 
At the very least, the justification of the failure to respond 
was for the jury. Phillips v. Ins. Co., 14 Mo. 220. 
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Aside from the question of admissibility of evidence 
upon an issue not within the pleadings or pre-trial order, 
which is discussed below, there was substantial dispute 
concerning whether or not plaintiffs had breached the 
contract provision regarding change in condition by rea¬ 
son of increase in the fire hazard. In the first instance, 
the policy permitted vacancy for any length of time (JA 
88, 102). Secondly, the policy stipulated that this was 
a defense only if within the knowledge or control of the 
insured (JA 96). The evidence disclosed that trespassers 
had broken in, littered trash about, and' started small fires 
(JA 14-15). Loughlin denied knowledge of this condition 
(JA 39), which was uncontradicted. Where, on the one 
hand, the insured may abandon the property indefinitely 
and, on the other hand, forfeit their rights by reason of 
acts of trespassers, property owners become inexorably 
enmeshed in the technical intricacies of an insurance con¬ 
tract Either this is an ambiguity to be resolved in favor 
of the insured or else the insurer is estopped to take ad¬ 
vantage of a condition created by its own representation. 
Thus, at the very least, it was for the jury to ascertain 
whether there had actually been such material change in 
the condition of the premises, within the knowledge or 
control of the insured, as to be not within the contempla¬ 
tion of the coverage, and whether such change was the 
proximate cause of the fire. Royal Exch. Assur. v. Throw¬ 
er, 240 Fed. 811 (D. C.) aff’d. 246 Fed. 768; Ohermeyer 
v. Phoenix Ins. Co., 217 Ky. 590, 290 S W 500. 

Assuming, argumentatively only, that there was a breach 
of this condition, as a matter of law, evidence thereof was 
* inadmissible. Defendant had the affirmative burden to 
plead with particularity and prove such alleged contrac¬ 
tual breach. Rule 9c, Federal Rules of Civil Procedure, 
28 U S C A following § 723. Counsel for plaintiffs sea¬ 
sonably objected when such evidence was first sought to 
be developed by defendant (JA 39). Although defendant’s 
attorney admitted this issue was not specifically part of 
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the pleadings (JA 39) and it is undisputed that it is not 
part of the pre-trial order (JA 8-9), the court neverthe¬ 
less permitted evidence thereof to be admitted (JA 39). 
This was prejudicial error. 

“When the issues are formulated at a pre-trial hear¬ 
ing, the court is required to enter an order reciting 
such action. When entered such pre-trial order con¬ 
trols the subsequent course of action... Owens v. 
Schwartz , App. D. C., 177 F (2d) 641. 

4. Plaintiffs Are Entitled to Recover the Cost of Restor¬ 
ing the Property to the Condition Just Prior to the 
Fire, it Being Immaterial That no Actual Repairs 
Were Made. It is no Defense That Plaintiffs May 
Gain a Pecuniary Advantage by Reason of Their In¬ 
dependent and Collateral Agreement With a Third 
Person, by Which They Effect a Sale of the Prop¬ 
erty and Receive the Full Purchase Price. 

The court found that plaintiffs had an insurable interest 
but waived such interest after the fire (JA 73-75), and 
that the vendee of the property likewise waived its rights 
by payment of the full purchase price to plaintiffs (JA 74). 
In effect, then, the court held that the insurer was relieved 
of its liability under the policy at the time of the fire 
loss, by force of events which occurred subsequent to the 
fire and involved contractual relationships between plain¬ 
tiff and third parties. This is not the law. 

The courts have almost unanimously and consistently 
held that they will not inquire into or consider incidental 
and collateral matters in fixing the true standard of in¬ 
demnity, nor is it a defense to the insurer that the loss 
may, by reason of other collateral and independent con¬ 
tracts, give an advantage to the insured. Washington 
Mills Emery Mfg. Co. v. Weymouth, 135 Mass. 503; Shwm- 
way v. Home Fire & Marine Ins. Co., 301 Mass. 391, 17 
N E (2d) 212; Irwin v. Westchester Fire Ins. Co., 58 Misc. 
441, 109 N Y S 612 aff’d. 199 N Y 550, 93 N E 376; Ger- 
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man Fire Ins. Co. v. Dimean, 140 Ky 27, 130 S W 804; 
Ins. Co. of N. A. v. O’Barmon, 109 Tex. 281, 206 S W 814; 
Soyland v. Farmers Mut. F. Ins. Co., 26 N W (2d) 696 
(SD); 3 Kent. Comm. 376; 4 Appleman on Insurance Law 
& Practice § 2747, p. 654. 

In a suit upon a fire insurance policy, it was held that 
the insured was fully entitled to recover and that it was 
no defense that a building contractor was fully liable to 
insured to complete the partially built structure which 
had burned. Foley v. Mfrs. & B. Ins. Co., 152 N Y 131, 
56 N E 318, 43 LRA 665. The decision was predicated 
upon the reasoning that: 

“The fact that improvements on land may have cost 
the owner nothing, or that if destroyed by fire he 
may compel another person to replace them without 
expense to him, or that he may recoup his loss by 
resort to a contract liability of a third person, in 
no way affects the liability of an insurer, in the ab¬ 
sence of any exemption in the policy.” 

“It is possible that if the defendant is compelled to 
pay the policy the plaintiffs may, if they insist upon 
their rights against the contractor, get double com¬ 
pensation, unless they should be adjudged to hold the 
fund recovered for the contractor. But, however this 
may be, the owners had an insurable interest to the 
whole value of the buildings on their land, and the 
defendant neither can compel the plaintiffs to put the 
loss on the contractors, nor can they resort to the 
terms of the building contract to diminish their lia¬ 
bility for an actual loss within the terms of the pol¬ 
icy.” 

In the case at bar, plaintiffs admittedly entered into an 
executory contract of sale of the insured building as well 
as other properties, prior to the fire, subject to obtaining 
certain rezoning approval within nine months, with the 
risk of fire loss borne by plaintiffs (JA 108-112). It is 
undisputed that this contract was not consummated until 
after the fire and that plaintiffs received the full purchase 
price (JA 8, 11, 70-71). These facts, however, were en- 
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tirely immaterial to defendant’s liability which became 
fixed at the time the fire occurred. 

In Savarese v. Ohio Farmers Ins. Co., 260 N. Y. 45, 
182 N E 665, 91 A L R 1341, holding that it was no 
defense that the mortgagor repaired the premises, the 
court said: 

“The time of the fire and of the loss established the 
rights of the parties, and in the absence of an elec¬ 
tion by the company (insurer) to repair, the amount 
of the loss payable to the mortgagee became fixed as 
of that time_” (Italics supplied.) 

Where the insured contracted to sell insured building 
and land for $55,000., and a fire occurred before a convey¬ 
ance was made, it was held that the insured was entitled 
to recover for the fire damage. Tiemann v. Citizens Ins. 
Co., 76 App. Div. 5, 78 N Y S 620. The court pointed 
out that: 

“The fact that the plaintiffs had offered to sell the 
property at the price which they subsequently obtained, 
notwithstanding the impairment of its value by the 
fire, would not release the defendant from liability; 
and I cannot see that the execution of this contract 
would have that effect.” (Emphasis added.) 

The court below Tound “as a matter of law that no 
damages have been shown.” (JA 72). This is a com¬ 
pletely incongruous conclusion in view of the testimony 
and letter of defendant’s own witness, Fisher, that he 
had offered, before the fire, to pay $2000. to plaintiffs 
for the privilege of razing the insured property, while 
after the fire he had offered nothing because of the fire 
damage (JA 47-48). Moreover, it is not merely the sal¬ 
vage or relative value of the property to the insured 
which is the correct measure of damages, but rather, the 
cost of restoring the building to its pre-fire condition in 
accordance with the contract of insurance. As to this cost, 
plaintiffs introduced the expert testimony of Mr. Spencer 
that the amount thereof would have been $13,524.33 (JA 
18). 
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Washington Mitts Emery Mfg. Co. v. Weymouth, supra, 
is one of the leading cases on this point. There, the in¬ 
sured had contracted to sell certain land to the City of 
Boston, reserving title to the insured building which was 
required to be removed within a specified time or be for¬ 
feited. A fire occurred prior to the conveyance which 
damaged the insured premises. In holding that the plain¬ 
tiff was entitled to recover $2400., the amount of the fire 
damage, instead of $400., the relative salvage value of 
the building to the insured, the court said: 

“It often happens that the insured may gain an ad¬ 
vantage by the fire, by reason of some collateral con¬ 
tracts or relations with other parties. Thus, a mort¬ 
gagee has an insurable interest in the mortgaged 
property; he may insure his interest generally, and 
need not disclose the peculiar nature of it, unless 
inquired of; and, in case of loss, he is entitled to 
recover to the amount of his debt, and apply the 
money to his own use, not accounting with the mort¬ 
gagor, and it is no defense that his title is a defeasible 
one, or that he suffers no actual loss by the fire be¬ 
cause his security remains sufficient ... it would 
work an exact indemnity if the insurer could have, 
on the day after the fire, replaced the buildings in 
the same condition they were in before the fire. 
“The insured would then have been saved harmless, 
and would have neither gained nor lost by the fire.... 
The insurer cannot complain if he pays no more than 
the value of the property he has insured, no more 
than the sum insured upon it, and no more than the 
interest of the insured at the time of the loss. He 
thus pays no more than an indemnity under his con¬ 
tract. It is no defense to him that the loss may, by 
reason of other collateral and independent contracts, 
give an advantage to the insured.” 

“. . . ‘If a tenant erects a building on a lot held 
under a lease, with leave to renew or remove the 
building at the end of the lease, and the building be 
destroyed by fire a few days before the end of the 
lease, though the building as it stood was worth more 
than the sum insured, and if removed would have 
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been worth much less, yet the courts look only to 
the actual value of the building as it stood when lost, 
and they do not enter into the consideration of these 
incidental and collateral circumstances, in fixing the 
true standard of indemnity_ 

The Washington Mills Company also sued five other 
insurance companies in the Federal Court, which, under 
the identical facts, held the defendants liable to the ac¬ 
tual value of the subject matter just prior to the fire, 
rather than the salvage value of removing or razing the 
building. Washington MiUs Emery Mfg. Co. v. Comm. 
Fire Ins. Co., 13 Fed 646 (CC). 

In German Fire Ins. Co. v. Duncan, supra, the insured 
sold his land to the United States and conveyed title with 
an agreement on his part to remove the insured building 
from the land upon thirty days notice from the govern¬ 
ment. Fire resulted three days after the conveyance. Re¬ 
covery for the plaintiff, to the extent of the damage, was 
affirmed, irrespective of his contract with the United 
Slates: 

“They (the jury) were called upon to determine the 
reasonable value of the premises injured and de¬ 
stroyed—not the value of the premises considered in 
connection with appellee’s contract with the United 
States.” 

CONCLUSION 

Plaintiffs have been improperly deprived of their con¬ 
stitutional right of trial by jury, guaranteed by the Sev¬ 
enth Amendment of the Constitution of the United States, 
of the factual issues herein. By reason of the erroneous 
application by the court below of the correct principles 
of law, and by its failure to apply correct principles of 
law to the case, plaintiffs have been deprived of their 
right to recover contrary to due process of law, as pre- 
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scribed by the Fifth Amendment of the Constitution of 
the United States. 

It is therefore respectfully submitted that the judgment 
of the Court below should be reversed with instructions to 
grant a new trial. 

Jacob N. Halpeb 
Leonard B. Sussholz 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
HELEN E. LOUGHLIN, CARMEN M. EVANS, 
ROSE LEVIN and NATHANIEL J. TAUBE 
817 - 9th Street, N. W. 

Washington, D. C. 

Plaintiffs 

v. 

FIREMEN’S INSURANCE COMPANY OF 
WASHINGTON AND GEORGETOWN IN THE 
DISTRICT OF COLUMBIA, 
a corporation, 

303 - 7th Street, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 1384 - ’48 

Complaint for Money Payable Under Policy of 
Fire Insurance 

1. The amount claimed exceeds $3,000.00, exclusive of 
interest and costs. 

2. On or about September 18,1946, by a policy of insur¬ 
ance No. 99300-41536, being the standard form of policy 
commonly known as the Standard Policy, in due form, and 
duly executed and signed by its proper officers and agents, 
the defendant, Firemen’s Insurance Company of Washing¬ 
ton and Georgetown, issued and delivered to the plaintiff, 
Helen E. Loughlin, in consideration of the sum of $175.00, 
to the defendant paid by the plaintiffs Carmen M. Evans, 
Rose Levin and Nathaniel J. Taube, the said policy in¬ 
suring the property of the said plaintiffs against loss or 
damage by fire to the amount of $50,000.00, being the real 
estate and property in the District of Columbia described 
as follows in the said policy: All property situated on 
Lots E and O in Square 245, Thomas Circle and M Streets, 
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Northwest, Washington, D. C., and in and by said policy, 
the said defendant, Firemen’s Insurance Company of Wash¬ 
ington and Georgetown, above named, promised and agreed 
to pay any such loss or damage as might be sustained as 
hereinafter described at the expiration of sixty days after 
due notice, ascertainment, estimate and satisfactory 
214 proof of such loss has been received by it in accord¬ 
ance with the terms of said policy. 

3. On April 19, 1947, and while said policy was in full 
force and effect, the property therein and heretofore de¬ 
scribed, was partly damaged by fire. The fire did not 
occur from any one of the causes excepted in the policy. 

4. That under and by the terms of the said policy the 
loss, if any, was made payable to Helen E. Loughlin, in 
the following terms, which were incorporated in and made 
a part of said policy at the time it was issued: 4 ‘Loss, 
if any, on buildings, payable to THE TRUSTEES OF 
THE PERPETUAL BUILDING ASSOCIATION as first 
mortgagee, subject to conditions of Standard Mortgagee 
Clause hereon.” However, before the commencement of 
this action, the said Perpetual Building Association no 
longer was mortgagee, the debt secured by the mortgage 
having been fully paid and discharged. 

5. At the time the said policy was issued, the plain¬ 
tiff, Helen E. Loughlin held title to the said property in 
fee simple, for the benefit and use, however, of the plain¬ 
tiffs Carmen M. Evans, Rose Levin and Nathaniel J. 
Taube, of which the defendant was fully apprised. 

6. That following the damage to the building as afore¬ 
said by fire, these plaintiffs performed all the conditions 
of the policy on their part to be performed and that more 
than sixty days have expired before the commencement 
of this suit since the receipt by the defendant, Firemen’s 
Insurance Company of Washington and Georgetown, of 
due notice, ascertainment, estimate and satisfactory proof 
of the loss as aforesaid in accordance with the terms and 
conditions of said policy. By reason of the fire aforesaid, 
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the property insured herein has been damaged to the ex¬ 
tent of $13,524.33, and though often demanded, the de¬ 
fendant has refused to pay this sum so that by reason of 
the premises, there is due and owing by the defendant to 
the plaintiffs, the sum of $13,524.33 with interest from 
’ A pril 19 , 1947. 

215 WHEREFORE, plaintiff demands judgment for 
$13,52433, with interest and costs as aforesaid. 

/s/ Jacob N. Halper 
Jacob N. Halper 
1511K Street, N. W. 
Washington, D. C. 

Attorney for Plaintiffs 
* • • • 

216 Filed Jul 13 1948 Harry M. Hull, Clerk 

ANSWER 

First Separate Defense 

Comes now the defendant, Firemen’s Insurance Com¬ 
pany of Washington and Georgetown in the District of 
Columbia, and answering, paragraph by paragraph, the 
complaint filed herein, states as follows: 

L It admits the jurisdiction of this Court. 

2. It admits that on or about September 18, 1946, a 
standard form of policy of fire insurance, No. 99300 - 4156, 
commonly known as Standard Fire Insurance Policy of 
the District of Columbia and the State of New York, was 
duly executed and issued by its agents and delivered to the 
plaintiff, Helen E. Loughlin, and that the premium for 
same was duly paid; it admits that the policy as issued 
did insure Helen E. Loughlin to the extent of Fifty Thou¬ 
sand ($50,000) Dollars against loss she might sustain in 
the property in question up to such amount; it admits 
that it promised and agreed to pay to said Helen E. Lough¬ 
lin at the expiration of sixty (60) days for any such loss 
or damage she might sustain if, and in accordance with 
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the terms of said policy, your defendant received due notice 
and satisfactory proof of loss. It denies all the remaining 
allegations of Paragraph 2. 

217 3. It admits that the policy was in full force 

and effect on April 19, 1947, and that a fire did 
occur in the insured premises; but it denies all of the 
other allegations of Paragraph 3. 

4. It admits the allegations of Paragraph 4. 

5. Defendant states that it has no knowledge as to the 
allegations of Paragraph 5. 

6. It admits that more than sixty (60) days have ex¬ 
pired before commencement of this suit since the receipt 
by the defendant of a proof of loss signed by the plaintiff, 
Helen E. Loughlin; but it denies each and every other 
allegation of Paragraph 6. 

Second Separate Defense 

And for a second defense to the complaint herein, this 
defendant states: 

1. That the plaintiff, Helen E. Loughlin, both before 
and after the fire, by wilful concealment of material facts 
concerning her true interest in the insured property, failed 
to perform certain essential conditions of the policy in 
question and that as a consequence the entire policy was 
rendered void. The plaintiff, Helen E. Loughlin, wilfully 
concealed or misrepresented material facts concerning her 
true interest in that she falsely swore in her proof of loss, 
filed with the defendant, that when the policy was acquired, 
and at the time of the fire, that she was the sole and un¬ 
conditional owner and that no other person or persons had 
any interest therein or encumbrances thereon except trus¬ 
tees of the Perpetual Building Association as first mort¬ 
gagee ; that she failed to disclose that she had no pecuniary 
interest in the property in question; that she did not dis¬ 
close the interest of the other plaintiffs in this cause of 
action; that she further falsely swore that since the issu¬ 
ance of said policy there had been no assignment thereof, 
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or change of ownership, use, occupancy or exposure 
218 of the property; that she further falsely swore that 
at the time of loss the property in question was 
occupied as a dwelling well knowing that the dwelling had 
been vacant or unoccupied for more than sixty (60) days. 

Third Separate Defense 

And for a third defense to the complaint herein, the 
defendant states: 

1. That one of the provisions of the fire insurance 
policy in question was that the defendant was not to be 
liable for any loss occurring while the described building, 
whether intended for occupancy by the owner or by a 
tenant, was vacant or unoccupied beyond the period of 
sixty (60) consecutive days; and the defendant alleges 
that the property in question was vacant or unoccupied for 
more than sixty (60) days prior to the loss. 

Fourth Separate Defense 

And for a fourth defense to the complaint herein, the 
defendant states: 

That the plaintiff, Helen E. Loughlin, failed to observe 
the terms and conditions of the policy in that: 

1. She failed to state her interest and the interest of 
the others in the property in question. 

2. She failed to disclose any changes in the title, use, 
occupancy or exposure of the property since it was ac¬ 
quired. 

3. She failed to submit to examination under oath by 
a person named by this defendant; such examination to 
include the supplying of any information as requested by 
the defendant; thus rendering the policy void and/or 
extinguishing any liability on the part of this defend¬ 
ant. 
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Fifth Separate Defense 

And for a fifth defense to the complaint herein, 
the defendant states: 

1. That prior to April 19, 1947, plaintiff Helen E. 
Loughlin, signed a contract for the sale of the property 
in question for a certain fixed and definite price which 
said contract was in full force and effect on April 19,1947 
when the property was partly damaged by fire, and de¬ 
fendant further states that on, to-wit, April 23,1947, plain¬ 
tiff Helen E. Loughlin, received a settlement under said 
contract by virtue of which she was paid the full contract 
price of said property without any deduction whatsoever 
for the damage caused by the fire which occurred on April 
19, 1947. 

2. Defendant further states that neither the plaintiff, 
Helen E. Loughlin, nor the other plaintiffs in this cause 
have sustained any loss or damage as a result of the fire 
in question. 

Sixth Separate Defense 

And for a sixth defense to the complaint herein, the 
defendant states: 

1. That this defendant never issued any policy of fire 
insurance to the plaintiffs, Carmen M. Evans, Kose Levin 
or Nathaniel J. Taube; that it had no knowledge of their 
interest in the property in question; that they have not 
at any time submitted proofs of loss to your defendant; 
that the policy issued to the plaintiff, Helen E. Loughlin, 
contained a clause that no assignment of the policy should 
be valid excepting with the written consent of your de¬ 
fendant, and your defendant states that it never was asked 
to, nor had it ever, consented to any assignment of the 
said policy. 

2. The defendant further states as to said plaintiffs, 
that no loss or damage has been suffered by them, 

220 the full contract price for the property in question 
agreed upon by Helen E. Loughlin and themselves 
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for the property in question arranged for prior to the fire 
was paid under the contract of sale on, to-wit, April 23, 
1947. 

WHEREFORE, having fully answered the complaint 
filed herein, defendant asks that this suit be dismissed with 
costs assessed against the plaintiffs. 

/s/ Lucien H. Mercier 

Lucien H. Mercier per M. M. B. 
/s/ N. Meyer Baker 
N. Meyer Baker 

Attorneys for Defendant. 

• • • • 

232 Filed Oct 27 1949 Harry M. Hull, Clerk 

PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: 

Suit to recover on fire insurance policy covering prem¬ 
ises 1205 M St., N. W., brought by Helen E. Loughlin, 
title owner of property at time of fire, and three other 
parties plaintiff who are beneficial owners of property. 

Plaintiff claims that a fire occurred in April 1947 par¬ 
tially destroying a building and damages were suffered in 
the sum of $13,524.23. 

Defendant maintains there is no liability for the fol¬ 
lowing reasons: 

1. Before the fire occurred plaintiff made a contract 
to sell the premises insured, while the deal was pending 
and before it was properly closed the fire occurred; that 
the deal subsequently was completed for a consideration 
named in the contract of sale and accordingly, plaintiff 
suffered no loss. 

2. Since Helen E. Loughlin was the title owner took 
out the insurance and the beneficial owners were not con¬ 
tracting parties with defendant, beneficial owners are not 
proper parties. 

3. That the insured failed to disclose the true owners 
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of premises, as required by the insurance policy and on 
the contrary maintained she was the sole owner. 

4. Plaintiff, insured, was a straw owner of the prop¬ 
erty and had no pecuniary interest in it 

5. Plaintiff, Loughlin, and one of the beneficial owners 
violated the terms of the policy by failing to respond to 
defendant’s request for an oral examination as to the ex¬ 
tent of the losses. 

233 STIPULATIONS: By agreement of counsel for 
the respective parties, present in Court, it is or¬ 
dered that the subsequent course of this action shall be 
governed by the following stipulations unless modified by 
the Court to prevent manifest injustice: 

Parties stipulate that certain documents initialled by 
the Pretrial Court may be received in evidence without 
formal proof subject to objections as to materiality and 
relevancy. 

Defendant withdraws its defense set forth in the plead¬ 
ings as to non-occupancy of the premises. 

Certain envelope containing documents bearing initials 
of counsel may be received in evidence without formal 
proof subject to objections as to materiality and relevancy. 

Dated October 26,1949. 

/s/ Bolitha J. Laws 

Pretrial Justice. 

• • • • 

228 Filed May 31 1950 Harry M. Hull, Clerk 

• • • • 

Stipulation 

It is hereby stipulated that the following is a summary 
of the documents in evidence in the above case other than 
those which have been transcribed in full in the record: 

1. On May 13, 1946 a sales contract was entered into 
under which HELEN E. LOUGHLIN was the purchaser 
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of Lot E in Square 245, on which stood the building as to 
which the claim for fire loss is made. She was the only 
person designated as the purchaser in the contract and the 
only person who signed the contract as purchaser. 

2. The settlement sheet of the Title Company covering 
Lot E in Square 245 shows HELEN E. LOUGHLIN as 
the purchaser and show’s a charge against her for $175.00 
covering the premium on $50,000 fire and extended cover¬ 
age insurance payable in case of loss to Perpetual Build¬ 
ing Association as mortgagee. 

3. Under date of September 10,1946, the date on which 
settlement was made of the purchase of Lot E in Square 
245, a letter authorizing the withholding of a certain part 
of the sales price to cover Water Main and Sewer assess¬ 
ments was signed in the manner as follows: 

“ Approved: 

“ (signed) NATHAN LEVIN 

Attorney for Purchaser” 

229 4. Under date of September 10, 1946, the Per¬ 

petual Building and Loan Association lodged with 
the Title Company its instructions pertaining to the prep¬ 
aration of the mortgage papers, which instructions showed 
the name of the applicant for the loan on Lot E in Square 
245 as being ‘‘Colonial Investment Co.”; this name was 
stricken through with a pencil line and the name “HELEN 
E. LOUGHLIN” was substituted as the applicant. 

5. The deed of trust to the Perpetual Building & Loan 
Association on Lot E in Square 245 was signed on Sep¬ 
tember 16, 1946 by HELEN E. LOUGHLIN as the owner 
of the premises. 

6. The note for repayment of the mortgage loan granted 
by Perpetual Building Association was dated September 
16, 1946 and was signed by HELEN E. LOUGHLIN. 

6. The settlement sheet of the Title Company covering 
the sale of Lot E among others to the Telephone Company 
was dated April 23, 1947, and the purchase price and the 
distribution of proceeds of sale was as follows: 
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Price of Property- 

Taxes @ $3,386.22 Paid to 6/30/47 


1 Wylie Ct. Bent @ $15.00 Paid to 

4/30/47 $ 3.50 

3 Wylie Ct. Bent @ $15.00 Paid to 

4/30/47 3.50 

4 Wylie Ct. Bent @ $15.00 Paid to 

4/30/47 ’ 3.50 

5 Wylie Ct. Bent @ $15.00 Paid to 

4/30/47 3.50 

6 Wylie Ct. Bent @ $15.00 Paid to 

4/30/47 3.50 

1325-27 M St. Bent @ $200.00 Paid 

to 4/30/47 46.67 

1329 M St. Bent @ 115.00 Paid to 

4/30/47 26.83 

Water Bents, 1205 Thomas Circle 30.27 

Water Main & Alley 15.00 

Deed of Trust, Perpetual Bldg. 

Assn. 122,792.23 

Deed of Trust, W. B. Kelley Com¬ 


pany 40,000.00 

Interest @5% from 4/10/47 100.00 

Commission 12,250.00 

Belease 17.40 

Noting 2.00 

Deed of Trust, Security Finance 

Corp. 9,192.19 

Interest @ 6% from 4/10/47 27.58 

Bevenue Stamps 412.50 

Service Charge 10.00 

Check to Biggs Development Co. 83,534.37 

Check to W. B. Kelley 16,250.00 

Check to Carmen M. Evans (1/3) 30,301.89 

Check to Bose Levin (1/3) 30,301.89 

Check to Nathaniel J. Taube (1/3) 30,301.89 


$375,000.00 

630.21 


$375,630.21 $375,630.21 
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The foregoing shall be included as part of the 
printed record on Appeal in the above case. 

/s/ Jacob N. Halper 
/s/ Leonard B. Snssholz 
Attorneys for Plaintiffs 
/s/ Lucien H. Mercier 
/s/ N. Meyer Baker 

Attorneys for Defendant 

221 Filed Feb 13 1950 Harry M. Hull, Clerk 

• • • • 

Verdict and Judgment 

This cause having come on for hearing on the 9th 
day of February , 1950, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Rena S. Levine 
Jearmie A. Matthew 
John W. Francis 
Julia J. Boyd 
LuciLe Brown 
John C. Echols 
Essie L. Gaskins 
Delaphine M. Griffith 
Harry Jennings 
Kark K. Parker 
Elliott M. Quade 
Mildred C. Green 

who, after having been duly sworn to well and truly try 
the issues between Helen E. Loughlin, Carmen M. Evans, 
Rose Levin and Nathaniel Tavbe , plaintiffs and Firemen*s 
Insurance Company of Washington and Georgetown in 
the District of Columbia, defendant and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 13th day of February, 19 50, that they find 
for the defendant against said plaintiffs by direction of 
the Court. 


Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiffs his costs 
of defense. 

/s/ Harry M. Hull, Clerk. 
By /s/ Anna M. Thompson 

Deputy Assistant Clerk. 

By direction of 
Justice James R. Kirkland 

m • • • 

222 Filed Mar 13 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 13th day of March, 19 50, 
that Helen E. Loughlin, Carmen M. Evans, Rose Levin, 
and Nathaniel J. Taube hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 13th day of 
February, 19 50 in favor of Firemen’s Insurance Co. of 
Washington and Georgetown, in the District of Columbia 
against said plaintiffs. 

/s/ Jacob N. Halper 
Attorney for Plaintiffs 

• • • • 

% 

1 The above-entitled cause came on for trial.on 

Thursday, February 9, 1950, at 10:00 o’clock a. m., 
before: Honorable James R. Kirkland. 

• • * • 

8 Roy A. Warfield 

was produced as a witness on behalf of the plain¬ 
tiff herein, and having been first duly sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination 

• • • • 

A I am first deputy fire marshal, attached to the Fire 
Prevention Division. 

Q Have you any personal knowledge of what occurred 
on April 19, 1947 at Thomas Circle and M Street, North¬ 
west, premises 1205 M Street? A Yes, sir; I did re¬ 
spond. 

Q Did you appear there in person? A Yes, sir. 

Q What did you find? A When I reached there, the 
fire fighting division of the Fire Department was in oper¬ 
ation, and of course we could not enter the building until 
the fire had been extinguished. We entered the 

9 building after the fire had been extinguished to try 
to determine the cause of the fire, and found it lit¬ 
tered with tons of debris and the fire had apparently 
started up in the attic among a large degree of debris 
and mattresses apparently being used by trespassers. 

Q Can you give a description of the damage caused 
by the fire? A No, the fire involved the attic and the 
roof structure, and there was quite a little damage to the 
building resulting from water, which is common in that 
particular type of fire. 

Q Can you tell us whether it was a well-built or sturdy 
building, and.whether it contained good or bad material, 
and so forth? A The interior of the building was very 
bad, in very bad condition, due to the fact it had been 
vacant for a number of years, and was apparently being 
used by persons who had no business in there. 

MR. HALPER: You may examine. 

Cross-Examination 
BY MR. MERCIER: 

Q Captain, you said the place was littered with tons 
of debris can you tell us whether that was papers 

10 or what? A A little bit of everything, consisting 
of newspapers, furniture, mattresses, wine bottles. 
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beer bottles, whiskey bottles—quite a combination. 

Q Did you notice particularly the flooring itself of the 
building? A Of course most of the floor was covered 
with this debris, and I did go through several rooms which 
were vacant, in fact I went through the entire building, 
and upon examination I found there had been several 
other small fires there, apparently extinguished by those 
who were responsible for them. 

Q In your description of the debris, would you call 
that a fire trap? A If people were living in the build¬ 
ing, it would definitely be called a fire trap, but I would 
say it was most definitely a fire hazard. 

Q Have you any knowledge as to whether the doors of 
that building were locked or left open? A No, I have 
not 

Q You do not know that? A No. 

MR. MERCIER: No further questions, Captain. 

THE COURT: Step down, Captain. You are excused 
permanently. 

• • • • 

11 James N. Fitzpatrick 

was produced as a witness on behalf of plaintiffs, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

• • • • 

Q What position do you hold, Mr. Fitzpatrick? A I 
am Assistant Secretary of the Firemen’s Insurance Com¬ 
pany. 

Q Mr. Fitzpatrick, did you bring with you in response 
to a subpoena any papers at all in connection with this 
case? A I brought our copies of the insurance record 
and proof of loss, and newspaper clipping. 

• • • • 
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12 Q What does it indicate? A It indicates the 
Company insnres Helen E. Loughlin, describes the 

premises, divides the $50,000 into $30,000 on the two-story 
brick dwelling situate at Thomas Circle and M Streets, 
Northwest, and $20,000 on the brick dwelling in the rear, 
at 1205 Thomas Circle. 

Q Do the records show that premiums were paid? A 
Yes. 

Q Was the policy in full force and effect on April 19, 
1947? A Correct. 

• • • • 

13 Q What is that document? A Sworn statement 
of proof of loss and executed by the insured. 

Q Do you have a record that it was duly filed with 
you? A Yes, we have a letter on file through the Gen¬ 
eral Adjustment Bureau, which was our agent 

• • • • 

Q What is the date of execution? A The 16th of 
June, 1947, from the notary jurat. 

Q That dates within sixty days of the occurrence of 
the fire? A Yes, sir. 

• • • • 

16 Q Do you know Edward C. Baltz? A Yes, sir. 
Q Is he associated with your Company? A 

He is. 

Q What is his position? A Vice President 

• • • • 

Q He is also connected with the Perpetual Building 
Association? A I think he is. 

17 Q Do you know whether or not? A I think he 
is. I know he is. 

• • • • 

MB. HALPER: Is he a director of your company? 
THE WITNESS: Yes. 

• • • • 
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Q What is the Fidelity? A A mortgage investment 
company. 

Q Is he Secretary of that Company too? A I 
wouldn’t know, other than hearsay. He might be. 

Q If this paper marked Exhibit No. 1 is signed by a 
facsimile signature of E. C. Baltz, would that refresh 
your recollection? A Yes, he signed that. 

Q What is the relationship between your company, the 
Firemen’s and the Adjustment Agency, the Fidelity? A 
You mean the Fidelity Investment? 

Q Yes, sir. A Merely agents, to write insurance. 

Q Where are they located? A 1105 E Street. 

Q Where is the Perpetual located? A 11th and 

18 E streets, next door. • • • The Fidelity writes 
business for Perpetual, and that is the way we 

get it 

19 Cross-Examination 
BY MB. MEBCIEB: 

Q What relationship does the Fidelity Mortgage and 
Investment Company bear to Firemen’s? A None what¬ 
soever, other than as policy-writing agent. 

Q Does Firemen’s have any other in the District of 
Columbia? A Yes, sir; quite a few. 

Q How many are these? A I made a list. May I 
refer to it? 

THE COUBT: Yes, you may refer to a list. 

THE WITNESS: Because it is pretty hard to re¬ 
member. (After referring to list) We have eleven policy¬ 
writing agents. 

BY MB. MEBCIEB: 

Q Could you give us the names? A American Build¬ 
ing Association, American Security and Trust Company, 
Leo M. Bernstein and Company, Fidelity Mortgage and 
Investment Company, Bandall H. Hagner and Company, 
Howard and Hoffman, George L George, Metropolitan 
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Business Association, National Permanent Building Asso¬ 
ciation, National Savings and Trust Company, and 

20 Woodward and Norris. 

Q Are all of these companies identically in the 
same position as the Fidelity Mortgage and Investment! 
A Yes, sir; policy-writing agents. 

Q You have brokers who write besides? A Yes, sir. 
Q How many brokers ? A Seventy-five. 

Q Isn’t it a fact that the business done for the Per¬ 
petual, policies you underwrite which come through the 
Fidelity, are just a small part of Firemen’s? A Yes, I 
don’t know what Firemen’s write but a very small por¬ 
tion. 

Q Now, Mr. Fitzpatrick, in the writing of the insur¬ 
ance policies of Firemen’s at the home office here in 
Washington, did Mr. Baltz ever come into that office 
through writing policies? A No. 

Q Is he connected with the work of that office? A 
No, sir, he is not 

• • • • 

Whereupon 

Walter J. Spencer 

21 w T as produced as a witness on behalf of plaintiffs, 
and having been first duly sworn, was examined and 

testified as follows: 

Direct Examination 

• • • • 

Q As an estimator, did you make an estimate of the 
cost of replacing the damaged portion of the building at 
Thomas Circle known as the Wylie Mansion? A Yes, 
sir. 

* • • • 

22 Q Now, you may refer to that and state what 
the figure is. A The proposal to replace, includ¬ 
ing the fire damage, was $13,524.33. 


23 
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• • • • 

Cross Examination 
BY MB. MEKCIER: 

Q As that figure, how much profit is set forth? A 
Twenty per cent. 

• • • • 

24 Q In order that we may understand your figures, 
your labor cost was $3068.66? A Yes, sir. 

Q And the profit on the job, $2200— A $2254.05. 

Q Almost the same cost as the labor? A Correct. 

Q And the material at $4028.25? A Yes, sir. 

Q And your profit with relation to material is 

25 about sixty per cent? A Well, in that vicinity. 

Q Approximately sixty per cent? A Yes. 

Q Now, Mr. Spencer, in regard to the transmittal of 
this estimate to the plaintiff you also attached a letter 
advising the plaintiff that this work could not be done 
to comply with the District Building Code regulations be¬ 
cause of other work which the D. C. regulations required 
to be done before any alterations could be made requiring 
that building to become occupied? A Here’s the letter 
here (indicating) which accompanied that list, that recap. 

Q That letter states this: “Our estimate of the fire 
damage is based on the replacement of the building to the 
condition of the building prior to the fire. It goes with¬ 
out saying that such repairs would not be allowed by the 
District Building Code without making the building con¬ 
form with the present regulations.” A Right. 

Q In other words, as the building stood, it did not 
meet the requirements of the District Building Code? A 
We could not get a permit to repair the building unless 
certain changes were made. 

Q Unless the remainder of the building itself were 

26 changed around to meet the D. C. regulations? A 
Yes, sir. 

Q That was not because of the fire? A No, sir. 
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• • • • 

29 Roy A. Warfield, 

having been previously sworn, resumed the witness 
stand, and upon examination, testified further on 

Cross Examination 
BY MR. MERCIER: 

Q As a result of the fire over there, did you make an 
investigation as to the ownership of the building! A I 
was told it was owned by Mrs. Loughlin, who 

30 was in the employ of the Colonial Finance Com¬ 
pany, if my memory is correct, based on our records. 

I called at the office and inquired for her, but was 
unable to contact her, and then I was referred to the Tele¬ 
phone Company. Either the Colonial Investment or Colo¬ 
nial Finance Company. 

I called the Telephone Company and talked to a man by 
the name of Prince, Chief Engineer in charge of buildings. 

• • • • 

31 Q Your answer was, Captain Warfield, you called 
in person at the office of the Colonial Investment 

Company! A I did. 

Q To see Mrs. Loughlin! A Yes, sir. 

Q And called on several occasions! A I did, sir. 

32 Q And never had been able to see her! A No. 
Q When you got there, who did you see if you 

recall! A I saw some one who approached me and asked 
what my business was, and I told them I wanted to see 

Mrs. Loughlin in reference to the fire involving the old 

Wylie Mansion. 

• • • • 

Q As a result of your call at the Colonial Finance 

Company, what did you do! A I contacted the Tele¬ 
phone Company and was referred to a Mr. Prince. 
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Q Now, then, did you call up the Telephone Com- 
33 pany after your call to the Colonial Finance Com¬ 
pany and did your calling result in your doing any¬ 
thing pertaining to that fire? A I was interested in 
getting the condition corrected there. It was very dan¬ 
gerous from the standpoint of fire and I was interested 
in an attempt to learn just how long the building had been 
vacant, and the amount of loss that would be involved in 
this particular fire. 

Q As a result of your call at the Colonial Finance 
Company and the Telephone Company, what, if anything, 
was done in the building? A The building was even¬ 
tually cleaned up by the Telephone Company. They ac¬ 
cepted the responsibility, this particular Mr. Prince. 

Q And cleaned up the inside of the building? A Yes, 
sir. 

Q Bv the Telephone Company? A Yes, sir. 

MR. MERCIER: That is all. * 

• • • • 

33-B Whereupon, 

Helen E. Lougldvn 

was produced as a witness in her own behalf, and having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

• • • • • 

Q Mrs. Loughlin, did you ever have any interest in the 
property known as the Wylie Mansion, the property lo¬ 
cated at Thomas Circle? A No. 

Q Any connection with the property? A The prop¬ 
erty is in my name as record owner. 

Q Was the deed to you put on record? A Yes. 

Q Did you have any ownership in it? A No, sir. 

Q Whom do you hold the property for? A Carmen 
M. Evans, Rose Levin and Nathaniel Taube. 
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Q They are the true owners? A Yes, sir. 

34 Q After the fire, did you file a proof of loss as 
the legal owner? A Yes, sir. 

Q That is all you know about it? A Yes, sir. 

• • • • 

Cross Examination 
BY MR. MERCIER: 

Q How do you know Carmen M. Evans was an owner 
in this property? A Because I know she was. 

Q Did you see her put any money in the property? 
A No, but I went to the Title Company as the property 
belonging to her—I didn’t see her place the money; didn’t 
go to the Title Company. 

Q Did you ever make an application for a loan on 
the property? A I signed papers. 

Q What kind; do you have copies here? A Deed of 
trust papers. 

Q You didn’t sign the application for the loan? A I 
don’t remember. 

Q This Proof of Loss (indicating), did you sign this 
before a notary public? A I may have. 

35 Q Is this the proof of loss (handing Plaintiffs’ 
Exhibit No. 2 to witness)? A That is my signa¬ 
ture. Yes, I signed that down in your office—in the In¬ 
surance Company’s office. 

THE COURT: Speak up. 

THE WITNESS: Yes, I signed that. 

BY MR. MERCJER: 

Q Who prepared—did you prepare the answers to 
these questions (indicating)? A I don’t believe I did, 
if I remember correctly. I believe they were prepared 
in the Insurance office. 

Q Were they prepared by Mr. Levin for your signa¬ 
ture? A I wouldn’t have a recollection of that, but I 
do have a recollection of going to the Insurance Company 
to sign the proof of loss. 
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Q Did you read it when you signed it? A I prob¬ 
ably did. I wouldn’t remember that. 

(Witness hesitating and looking at paper.) 

I wouldn’t remember that 

Q What office are you talking about? A I am not 
sure whether it was— 

Q At Young and Simon’s wasn’t it, in the Woodward 
Building? A I really can’t remember, but it don’t seem 
to me it was Young and Simon. 

• • • • 

36 THE WITNESS: I really can’t remember. 

BY MR. MERCIER: 

Q Not at the office of the Firemen’s Company? A 
That is where it was. 

Q That is on Seventh Street? A Yes, that is where 
it was. 

Q You said you didn’t or did read this (indicating)? 
A I couldn’t remember that, really. 

Q You couldn’t remember whether you read it or not? 
A No. 

Q Do you know something about the building? A 
Yes. 

Q Do you know something about the fire? A I know 
they had a fire. 

Q Do you know what the cause was? A No. 

Q Did the fire Marshal ever contact you? A No. 
Q In the answer to question No. 2, Occupancy: (read¬ 
ing) The building described, or containing the property 
described, was occupied at the time of the loss as follows, 
and for no other purpose whatever : 

The answer is “dwelling”. 

37 Could you tell us how the building was occupied 
at the time of the loss? A Well, it was a dwelling. 

Q Was it occupied as a dwelling? A You mean, were 
people living in it? 

Q Yes. A I wouldn’t know for sure but I don’t think 
so. I wouldn’t know. It was a dwelling; furniture was 
in it. 
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Q That is not my question. The question was, how 
was it occupied at the time the fire took place. I am not 
asking whether it was a store, office building, a dwelling 
or anything else? A I wouldn’t know the answer to that. 

Q You don’t know. So, your answer to that question 
is it was occupied as a dwelling; would you say that is 
correct? A To my understanding, it was occupied as a 
dwelling. 

Q It was occupied as a dwelling? A (No response.) 

Q When we come to question No. 3 on this Proof of 
Loss which was shown to you, 1 * Title and Interest: When 
this policy was acquired and at the time of the loss the 
interest of your insured in the property described therein 
was sole and unconditional ownership, and no other per¬ 
son or persons had any interest therein or incum- 
38 brance thereon. (State exceptions, if any.) 

It states over here (indicating), state exceptions, 
if any. The answer was, “Loss, if any, payable to the 
Trustees of the Perpetual Building Association as first 
mortgagee.” 

That is stated as being the only exception—sole and un¬ 
conditional ownership; true? A Get the money and turn 
it over to them. 

Q Sole and unconditional owners of the property? A 
For them, yes. 

Q And no other persons have any interest therein ex¬ 
cept you? A Except the Building Association and myself 
as holding the title for them. 

Q That is not my question. 

It says in this question over here (indicating), when 
asked to state the exceptions if any, as to whether or not 
any other than you had any interest—other than you— 
therein or incumbrance thereon. You stated Perpetual? 
A I think so. 

Q Didn’t the Riggs Development Corporation have a 
second mortgage on that property? A I wouldn’t re¬ 
member that. 


Q Who is the Biggs Development? A I don’t 
know. 

39 Q They have the same office as the Colonial 
Investment Company? A It was a building cor¬ 
poration. 

Q It is in the same office where the Colonial Invest¬ 
ment Company is located? A Right. 

Q And the same office where yon are? A I am not 
in that office now. 

Q That was where yon were, correct? A Yes. 

Q Didn’t the Biggs Development Corporation have the 
second mortgage on that property? A I can’t remem¬ 
ber bnt they may have. 

Q As a matter of fact yon gave a third mortgage to 
the Colonial Investment Company? A I couldn’t re¬ 
member distinctly. 

Q Did yon? A It was quite a long while ago. If it is 
on record, I did. 

Q Now, did there come a time when this property was 
sold, Mrs. Loughlin? A Yes. 

Q To whom? A I believe it was sold to the Tele¬ 
phone Company. 

• • • • 

41 BY MR. MEBCIER: 

Q Mrs. Loughlin, the question was, at the time 
this fire took place, the property had been sold or con¬ 
tracted to be sold to anybody. A Honestly, I couldn’t 
remember. 

Q Didn’t you say a while ago that the property had 
been sold? A I don’t know whether before the fire or 
after the fire. I haven’t had any contact with this since 
that fire was. I don’t know when it was exactly. 

Q You said a moment ago you were going to 

42 turn over the property to the owners. A Any 
money would turn over to the owners, yes. 

Q Did you have in mind the property had been sold? 
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Q Monies from the sale, would turn over to the true 
owners? A If it would be a sale it would be the Title 
Company, I would get a check and immediately turn it 
over to the people who owned the property. 

Q Is that your writing (showing witness a document)? 
A That is my signature. 

Q Do you remember signing that document? A Let 
me see what it is. 

Q You may read it if you wish. A Yes, I remember 
signing that 

Q This document to which you remember signing your 
name is called a sales contract ? A Yes. 

Q And the date is November 14, 1946? A Eight. 
Q What is this sales contract for? A To sell the 
property. 

43 Q And this was before the fire, wasn’t it? A 
I don’t know the date of the fire. 

Q To whom was the property being sold ? 

THE COURT: For the sake of the record, may we 
not agree that the fire occurred April 19, 1947? 

MR. MERCIER: November 14, 1946 the contract was 
signed. 

Q Does this contract refresh your recollection at all? 
A Yes. 

Q To whom was the property sold by this contract? 
A I wouldn’t remember that. 

• • • • 

THE COURT: The property was sold to the Chesa¬ 
peake and Potomac Telephone Company, when? 

MR. MERCIER: On November 14, 1946. 

THE WITNESS: Contracted to be sold. It had not 
been closed. 

MR. MERCIER: Now, you remember. 

THE WITNESS: That is my contract of sale. 

BY MR. MERCIER: 

44 O When was it closed? A I couldn’t recall the 
exact date. 
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Q Do you recall that a fire took place? A I recall 
the incident, that it happened. I wouldn’t recall the date. 

Q The contract of settlement—how long after the fire 
took place; do you recall that? A I honestly wouldn’t. 

Q The sale to the Telephone Company and that the fire 
took place; did you sign any lease to these premises? A 
I wouldn’t know that 

Q The property was sold free of encumbrances except 
monthly tenancies on rents—and the rights to the seller 
to lease Lot E with the improvements thereon, which lease 
shall be terminable on ninety days’ notice to the seller 
to vacate; were you one of the sellers? A Yes. 

Q You had the right to lease Lot E, on which the fire 
occurred. 

In connection with this clause, do you remember leasing 
that property? A I don’t remember. It may have been 
leased, but I don’t remember. 

Q Suppose I show you this—Mr. Halper has the origi¬ 
nal lease (showing witness a document). 

Here’s a copy of the original, signed. A I signed 
it. 

45 Q Do you know Mr. Prival? A Yes. 

Q He was in your office, wasn’t he? A I am 
not sure whether he was or not. 

Q He stayed around your office a lot? A Not under 
salary, but used to be in and out. 

Q He was often around? A I wouldn’t say an awful 
lot 

Q This lease is dated January 5, 1947, being a lease 
between yourself and Benjamin Prival; Correct? A 
Correct. 

Q It is a nine-month lease with a termination clause 
authorizing you to terminate the lease within ninety days? 
A Yes. 

Q At a rental of $25.00 per month; correct? A Yes. 

Q Now, in this lease it states (reading): “and it 
is further understood that the said tenant”—Mr. Prival— 
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‘‘shall have the right to raze the improvements on the 
said Lot “E” in Square 245 any time during the term 
of this lease. ” 

That is correct? A Yes. 

Q So when you answered Question 3 on the 

46 Proof of Loss as to title and interest in this prop¬ 
erty, that the sole and unconditional ownership was 

in you, that was not true, was it? A The lease does not 
change the ownership. 

Q. I am not asking you about the lease; I am asking 
generally; that was not true? A In my mind it was 
true, because I hold the ownership for three people. 

Q Not sole; it wasn’t in Mrs. Evans and Mr. Taube 
and Mrs. Levin? A No, in me for them. 

Q When you say no other persons had any interest or 
encumbrance thereon, that wasn’t true, was it? A I 
think it was true. You mean the mortgages? 

Q Isn’t the lease an encumbrance in your mind; I 
am asking you? A No. 

Q Not an encumbrance—at the time of the lease, Jan¬ 
uary 5,1947 ? A As a tenant. 

Q He did have an interest? A That does not change 
ownership. 

Q As you understand a lease, isn’t it a fact that the 
person who leases a piece of property, they may— 

47 A (Interposing) In case of fire, they do not get 
the money. 

Q The lessee does not have an interest? A As a 
renter. 

Q Mortgage is interest in the property; a mortgagee 
has an interest? A Yes, to the amount of their loan. 

Q Let me ask you some more about this Proof of 
Loss which you signed before a notary public: No. 4, 
Charges: (Reading) “Since the said property was ac¬ 
quired there has been no assignment thereof, or change 
of ownership, use, occupancy, possession, location or ex¬ 
posure of the property described, or of your insured’s 
interest therein.” 
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Then it says: State exceptions, if any. 

Your answer was “No Exceptions.’’ Is that correct? 
A I wouldn’t know how to answer that 
MR. H A LPER: This is a legal debate with a layman. 
I think she is doing pretty well. What is unconditional 
ownership? I am not sure that I know. 

THE COURT: I think the person who swears before 
a notary, I think on cross-examination he is entitled to 
go fully into the matter. 

MR. HALPER: Very well. 

BY MR. MERCIER: 

48 Q You have a letterhead of your own, do you 
not? A Yes. 

Q You describe yourself as a real estate broker and 
a notary public; correct? A Right. 

Q Isn’t it a fact that this Proof of Loss was prepared 
for you by Mr. Nathan Levin? A I don’t believe so. 
That does not look like any typewriter in our office. 

Q It was mailed to the Insurance Company by Mr. 
Nathan Levin? A I wouldn’t know. All I know, I went 
to the Insurance office and signed it—on 7th Street. 

I am trying to do the best I can—not Young and Simon. 
Q The General Adjustment Bureau is on K Street? 
A No, I think on 7th. 

Q Do you recognize the handwriting on this letter? 
A Well, that is not Nathan Levin’s handwriting. 

Q It is a letter from his office? A I wouldn’t know 
that. 

Q You did a lot of work for him? A Yes. 

Q You do know that is his letterhead? A Yes. 

49 Q You just said you did not know. A That is 
not his typewriter. 

Q Yours? A Not mine. 

Q Or any one in your office? A It is a very big of¬ 
fice. I was upstairs in a little small office, just a small 
portion. I didn’t have anything to do with what went 
on downstairs. 
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Q The Proof of Loss might have been typed in your 
office? A Well, it could be. I am not trying to look at 
figures. I wouldn’t say it was or it wasn’t. I know I 
went to the office of the Insurance Company or it might 
have been some other place. I know I went to some out¬ 
side office. 

Q It might have been the office next door? A No, it 
wasn’t. I went in a cab, downtown some place. 

Q Where is your office? A Upstairs in the same 
building, but not downstairs where Mr. Levin is. 

Q This letter is on the letterhead of Nathan Levin, 
Attorney and Counsellor at Law, 817 Ninth Street, North¬ 
west, Washington, D. C.; right? 

That is where your office was? A I was at 815. 

Q You did not go downtown; you were already 
50 downtown. A I am further downtown. 

Q This letter is dated June 16, 1947, addressed 
to the General Adjustment Bureau, Inc. A Where is 
their office? 

Q 1518 K Street. 

The letter bears the stamp of the Fire Insurance Com¬ 
pany’s Adjustment Bureau received June 17, 1947. It 
reads as follows: 

“Dear Sir: I am enclosing herewith executed proof of 
loss under Policy #99300-41536 in the Firemen’s Insur¬ 
ance Company covering premises 1205 Thomas Circle, 
Northwest, this city, in the name of Helen E. Loughlin, 
which was damaged by fire and water April 19, 1947. 

“Very truly yours, 

and signed “Nathan Levin 

“NATHAN LEVIN” 

A It does not say executed. I know I went some place 
else to sign the Proof of Loss. 

Q Before a notary public; you just went to find a 
notary public? A Who is the notary? 

Q Dorothy T. Reis. A I don’t know Dorothy Reis. 
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Q Also on the face of it is “Enclosure” and 

51 “Copy to Firemen’s Company? A It is very pos¬ 
sible when Mr. Levin wrote the letter he intended 

the girl to hand it to me to be signed, the proof of loss. 

I know I went in some insurance company to sign that 
proof of loss. I know I signed it in an insurance com¬ 
pany. I know I didn’t write the letter. The initials are 
N like in Ned and capital L like in Levin, and then a 
small E. 

THE COURT: That’s all. I would like to get some¬ 
thing straight immediately here. Your testimony is that 
you did not sign that statement in the presence of a No¬ 
tary. I am not concerned with that. 

You are a Notary Public? 

THE WITNESS: Yes. 

THE COURT: How long? 

THE WITNESS: Twenty years. 

THE COURT: You have been a broker licensed by 
the District of Columbia? 

THE WITNESS: Yes, since 1943. 

THE COURT: You have been shown a paper that you 
say bears your signature? 

THE WITNESS: Right. 

THE COURT: It is the original? 

MR. MERCIER: Yes, Your Honor. 

THE COURT: Does it have the jurat on there 

52 for her signature? 

MR. MERCIER: Yes, Your Honor. 

THE COURT: (Reading) Subscribed and sworn to 
before me this 16th day of June, 1947. 

MR. HALPER: I am right in understanding she did 
sign before a Notary? 

THE COURT: She testified she does not even know 
the Notary. 

(Addressing the witness.) You are under oath. The 
question the Court is asking you, did you sign that paper 
and before a Notary Public? 
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THE WITNESS: Yes. I didn’t remember. If this 
is the paper I signed, if I remember signing, I went down 
to the insurance office. 

I am trying to do the best I can. It is just such a 
long time ago. There was no reason to mark down de¬ 
tails. 

I was only acting for someone else. 

THE COURT: Your answer is, you do remember. 

And vou swore to those answers ? 

THE WITNESS: Yes. 

THE COURT: What I desire to know is about this 
particular Notary. 

THE WITNESS: I didn’t take the paper to a Notary. 
I didn’t do it myself. I went to their office and did it. 

THE COURT: These (indicating) are your veri- 
53 fied answers? 

THE WITNESS: Yes. 

BY MR. MERCIER: 

Q Do you know the office of Young & Simon? A Yes, 
I know the office of Young & Simon. 

Q Where are they located? A I know there is an of¬ 
fice. I can’t remember. 

Q Do you know they are in the Woodward Building at 
15th and H Streets, Northwest? A I think they are. 

Q You have had some dealings at that office with 
Julian Reice, haven’t you? A I have been in Young & 
Simon’s office, yes. 

THE COURT: Answer the question. Have you had 
any dealings at that office? 

THE WITNESS: Would you spell the name, please? 

MR. MERCIER: Maybe it is pronounced Reis, capital 
R-E-I-S. 

THE WITNESS: I don’t remember. 

BY MR. MERCIER: 

Q Isn’t it a fact that the Notary who signed this 
proof of loss is in the office of Young & Simon; that this 
proof of loss was prepared by Mr. Levin and you took 
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it to Young & Simon, and that Dorothy Reis is the 
wife of Julian Reis in the office of Young & Simon? 

54 A If I did, I do not remember. I know I went 
downtown and signed the paper. That may not be 

the same paper. I may have gone over and signed an¬ 
other. I can’t remember whether I signed that in one 
particular office or another. But I know I signed them in 
the office. 

Q You knew Mr. Levin; could you tell us who Mr. 
Levin is? A Attorney and connected with the Colonial 
Investment Company. 

Q And one of the plaintiffs here is a Mrs. Levin? A 
Rose Levin, his wife. 

Q Do you recall ever seeing this letter addressed to 
Mr. Nathan Levin, a letter which has been identified at 
the pretrial proceedings? A No, I never saw this (indi¬ 
cating). 

Q Mr. Levin was acting as your attorney in this mat¬ 
ter, wasn’t he ? A I didn’t know that. 

Q You didn’t know whether he was acting as your 
attorney or not? 

THE COURT: (Interposing) Attorney at law or in 
fact? 

MR. HALPER: You must not shake your head, but 
speak up so the reporter can hear you. 

THE WITNESS: No. 

BY MR. MERCIER: 

55 Q By this letter dated June 16, 1947, addressed 
to the General Adjustment Bureau, Inc., the proof 

of law was from the office of Mr. Levin, wasn’t it? A It 
has all the appearances of coming from his office. 

Q Nathan Levin, is he with the Colonial Investment 
Company? A Nathan Levin is Nathan Levin. 

Q He dictated that letter? A Yes. I don’t know 
whether he dictated it. 

Q (Handing paper to witness) Under date of June 20, 
1947, I show you a letter addressed to Mr. Nathan Levin 
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and signed by me, yon say you have never seen this letter? 
A Not to my knowledge, not to my remembrance. 

Q This letter reads as follows. I will read it to you. 

“I represent the Firemen’s Insurance Company of 
Washington and Georgetown. In that connection, I have 
been handed the proof of loss signed by Helen E. Lough- 
lin, dated June 16, 1947, which accompanied your letter 
under the same date, addressed to General Adjustment 
Bureau, Inc. 

“On behalf of Firemen’s Insurance Company of Wash¬ 
ington and Georgetown, I now make a demand for an 
examination under oath of Helen E. Loughlin as 

56 provided for by the policy; the examination to 
be held on June 26, 1947, at 10:30 a. m., at Room 

402, Metropolitan Bank Building, before N. Meyer Baker, 
Esq., a notary public in and for the District of Columbia. 

“As provided for by the policy, I hereby request that 
Helen 0. Loughlin produce for examination all of the 
documentary proof in her possession to show that the 
property insured was actually owned by her, including 
evidence by way of cancelled checks, bank statements and 
otherwise, showing that she was the sole and unconditional 
owner of the property insured. You will also please have 
Miss Loughlin bring with her the retained copy of the 
contract of sale touching the said property, the copy of 
the settlement sheet from the title company covering settle¬ 
ment made on the sale of said property and copies of 
any orders to the title company signed by Helen E. 
Loughlin or others touching the manner in which the checks 
to be issued by the title company on the statement of the 
proceeds of the sale were to be drawn. 

“You will have Helen E. Loughlin bring along a 

57 transcript of her checking account showing the de¬ 
posit of the proceeds of sale and the withdrawal 

thereof and any cancelled checks accounting for the with¬ 
drawal thereof. Please also have Miss Loughlin produce 
any and all bills showing actual repairs made to the 
property. 
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“You are also hereby required to bring all proofs in 
your possession showing when the property in question 
was last actually occupied or tenanted, whether as a dwell¬ 
ing or otherwise.’’ 

That letter was written by me, on my letterhead, and 
signed by me. 

Did you ever see this letter? 

A Not that I remember. 

Q Did you ever appear before Mr. Baker at the Na¬ 
tional Metropolitan Bank Building and give your testimony 
under oath? A Not to my knowledge. 

Q (Beading) “As provided for by the policy.” A 
Not to my knowledge. 

Q Were you ever asked to get all that material together 
to come to my office? A Not to my knowledge. 

Q The letter states, “You will have Helen E. Loughlin 
bring along a transcript of her checking account show¬ 
ing the deposits of the proceeds of sale and the 
58 withdrawal thereof and any cancelled checks ac¬ 
counting for the withdrawal thereof. Please also 
have Miss Loughlin produce any and all bills showing 
actual repairs made to the property.” 

Now, were you asked to bring them to my office? 

A Not to my knowledge, not that I remember. 

Q (Reading) “You are also hereby required to bring 
all proofs in your possession showing when the property 
in question was last actually occupied or tenanted, whether 
as a dwelling or otherwise. ’ ’ 

Now, you were working for Mr. Levin. 

THE COURT: Has the last question been answered? 
BY MR. MERCIER? 

Q Did you ever get that proof together to bring to my 
office? A No, not that I remember. I don’t remember. 

Q You were working for Mr. Levin, weren’t you? A 
Not directly, no. 

Q Who were you working for? A I had a little de¬ 
partment upstairs. I had nothing to do with downstairs. 
I handled the conveyancing, and some of the title work. 
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Q Did you handle leases? A Yes, things like that. 

Q What do you mean by conveyancing? A When 
people bought property, and you have to draw 

59 second trusts. 

Q Do you know about second trusts? A Yes. 

Q And third trusts, too? A I know the difference 
between trusts. 

Q You know it is an encumbrance on a piece of prop¬ 
erty? A Yes. 

Q You know it is an encumbrance on real property? A 
That is right. 

• • • * 

60 BY MR. MERCIER: 

• • • • 

When we adjourned, I was asking you whether or not 
Mr. Levin acted as your attorney in this fire loss on this 
building? A He was acting as attorney for Mrs. Levin, 
and the others. 

Q Your attorney, too? A Possibly. 

MR. HALPER: What was that answer? 

THE WITNESS: I don’t know. 

BY MR. MERCIER: 

Q I showed you this letter, addressed to the Columbia 
Title Insurance Company, 503 E Street, N. W., Washing¬ 
ton, D. C., written on your letterhead, dated April 28, 
1947; you said you signed this letter? A Yes. 

Q This .letter says, “ Columbia Title Insurance Com¬ 
pany,”— A Yes, that is the company that is over 

61 here on Fifth Street. 

Q 505 E Street, Northwest. A Yes. 

Q It is marked attention Mr. Lammond, and reads: 
* ‘Dear Sir: 

With reference to settlement of sale of lots B, C, D, E, 
and 0, Square 245, I hereby authorize Nathan Levin, at¬ 
torney, to approve the settlement statement.” 

That is correct? A Yes. 
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Q He was acting as yonr attorney, was he not? A 
That is right 

THE COURT: What is the date ? 

MR. MERCIER: April 28,1947. 

Q Now, I will come back to this proof of loss—Mrs. 
Reis, will yon come forward, please (addressing a lady 
in the courtroom.) 

Q Mrs. Longhlin, this is Mrs. Dorothy Reis, the notary 
in the office of Young & Simon in the Woodward Build¬ 
ing; do yon remember her? A Yes. 

Q This is the notary who took your acknowledgement? 
A Yes. 

Q I repeat, it was signed in their office in the 
62 Woodward Building, was it not, and not in the 
Firemen’s Insurance Company? A Yes. 

* • • • 

BY MR. MERCIER: 

Q Now, the sale to the telephone company called for 
a consideration of $305,000; do you know whether or not 
the telephone company paid this full purchase price? A 
I do not know. 

• • • • 

75 Helen E. Loughlin 

• • • * 

76 Further Cross Examination 
BY MR. MERCIER: 

Q You stated this was your signature on this contract 
of sale marked Defendant’s Exhibit No. 1?A Yes. 

Q Now, in the proof of loss which is Plaintiffs’ Ex¬ 
hibit No. 2, Mrs. Loughlin, you stated, that the loss you 
sustained by reason of this fire was $13,524.33; correct? 
A I wouldn’t know. 

# • • • 

THE WITNESS: That is the amount on there (indi¬ 
cating). 
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Q And on the back of this proof of loss, you said that 
the statement of loss was, again, $13,524.33; correct? A 
Yes, as the gentleman estimated. 

Q Do you know, Mrs. Loughlin, whether that property 
was ever repaired? A No. 

Q You don’t know? 

THE COUKT (interposing): What is the force of the 
answer, that she does not know? 

MR. MERCIER: Do you know whether it was not re¬ 
paired? 

THE WITNESS: No. 

• • • • 

77 BY MR. MERCIER: 

Q Do you know what the sale price of the property 
was? A No. 

Q You do not? 

Do you know whether or not when the settlement was 
made for the property at the Title Company any 

78 deductions were made for the purchase price by the 
telephone company on account of the fire loss? A 

No. 

• • • • 

Q Did you repair the building after the fire? A No. 
Q Did you spend anything on repairing that building 
after the fire? A No. 

Q Did you ever tell the Firemen’s Insurance Com¬ 
pany you -were not the owner of this property? 

79 A I don’t remember. I don’t know. 

Q You have never been to the Firemen’s Insur¬ 
ance Company, have you? A I wouldn’t know that. 

Q You would not know that? A I don’t remember. 
Q You don’t know whether you have ever been to the 
Firemen’s Insurance Company? A Where is that? 

Q On Seventh Street. A I can’t remember. 

Q You can’t remember? A No. Not distinctly. 

Q While you were the record owner of the property 
did you ever go to see the building? A Yes. 
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Q You went in the building? A Yes. 

Q How often did you go in the building? A I can’t 
remember that. 

Q You saw the trash on the floor, didn’t you? 

* • • • 

THE WITNESS: No, I didn’t see any trash. 

MR. HALPER: At this time I offer an objection to 
any testimony respecting the fire-trap angle for the 

80 reason he did not make it a part of the defense 
pleadings. 

MR. MERCIER: Specifically, it is not. 

MR. HALPER: It is not part of the pretrial order. 
THE COURT: I thought I saw something about that 
MR. HALPER: Defense No. 4, if Your Honor please. 
Separate defense, No. 2, “failed to disclose any use.” 

THE COURT: Very well. On the basis of that, you 
may pursue the inquiry, and I overrule your objection. 

• • • # 

Q Will you please describe the building as to its size, 
how many stories it had? A I really couldn’t do it 
Q You said you went in on several occasions. A I 
didn’t say several, but I have been in the building. 

Q Did you observe newspapers, mattresses, on the 
floor? A There were not any when I went in. 

81 Q And the debris on the floor— A No. 

Q Scorched where fires had been lit by others? 

A No. 

Q Would you say there wasn’t any trash in the build¬ 
ing at all when you went in? A Not when I went in. 

Q With reference to the fire, could you tell us when 
you went in the building? A I could not tell you that. 
I know I went up there just one day. I could not remem¬ 
ber distinctly. 

Q You said a while ago several times. Which is it, 
once or several times? A Well, I can’t remember dis¬ 
tinctly. I know I had been in the building, but I can’t 
remember how many times. 
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Q Were you advised that the Fire Marshal wanted to 
see you with reference to the building? A No. 

Q Did any police officer ever come to see you with 
reference to the building? A No. 

Q When this building was purchased, you signed the 
contract of purchase for the building? A I wouldn’t 
know that. 

Q Did you sign a contract for the mortgage on 

82 the building? A I don’t remember that. I signed 
if they asked me to. 

Q Who is ‘‘they,” Mr. Levin, wasn’t it? A And 
Mr. Taube. 

Q Do you know what false swearing is, Mrs. Loughlin? 
A Yes. 

Q You do know? A Yes. 

Q What is it? A Telling lies. If a person is acting 
as a straw party—it has been two or three years ago. I 
just got the summons to come here at seven o’clock this 
morning. 

Q You filed this suit as plaintiff, didn’t you? A When, 
three years ago. 

Q About one and one-half years ago. In this suit you 
say you were damaged and lost money. A I signed the 
papers that Mr. Levin or Mr. Taube asked me to. 

Q The fact is you never lost any money on this build¬ 
ing. A I told you in the beginning I acted on behalf of 
Mrs. Evans, Mr. Taube and Mrs. Levin. 

THE COURT: In that capacity did you lose any 
money? 

THE WITNESS: Me, personally? 

83 THE COURT: Yes. 

THE WITNESS: No. 

THE COURT: You personally or as a straw party. 

THE WITNESS: If they had a fire they lost money? 
BY MR. MERCIER: 

Q I am asking you: Do you know whether or not they 
lost any money? A No, I do not. 
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THE COURT: Whether you personally? 

You may pursue the question (addressing counsel). 

BY MR. MERCIER: 

Q Whether you, personally? A Not personally. 

MR. MERCIER: That is all. 

Redirect Examination 
BY MR. HALPER: 

Q Mrs. Loughlin, have you ever acted as a straw party 
to hold title for these people before? 

MR. MERCIER: I object, Your Honor. 

THE COURT: Suppose you come to the bench and 
make your offer at the bench. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing occurred between the Court and counsel:) 

THE COURT: What is the purpose of the question? 
What do you propose to ask her? 

84 MR. HALPER: If she did. That was all. That 
was the only question. 

THE COURT: It does not seem material. 

MR. MERCIER: Not unless she did. She knows she 
was in that thing. 

MR. HALPER: Only for some question of wrong-doing 
on fraud. 

THE COURT: I will overrule you. I feel the impor¬ 
tance of the testimony of this witness is such that I will 
excuse her subject to recall. 

MR. HALPER: She lives in the District. She may 
leave the courthouse. 

THE COURT: Have you any other questions, Mr. 
Halper? 

MR. HALPER: Yes, I have. 

THE COURT: Very well. 

(Thereupon, the following occurred in open court, in 
the presence of the jury:) 

BY MR. HALPER: 

Q Do you know who that contract was with that Mr. 
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Mercier showed you and identified? A It says there (in¬ 
dicating) George P. Plummer. 

Q Who is Mr. Plummer? A I don’t know, a straw. 

Q Who was the property sold to A I understand it 
was sold to the telephone company. 

85 Q Is Mr. Plummer a straw for the telephone 
company? A It appears so. 

Q You were a straw for the others and he was a straw 
for them? A Yes. 

Q Do you know that the price it was sold for included 
any other buildings except this one? A I don’t know. 
I just signed. I know there were other "buildings there. 

Q That these people owned? A Yes, sir, there were 
four or five buildings. 

Q Miss Loughlin, you got no actual benefit for acting 
in this transaction at all A No, sir. 

Q No pay at all? 

MB. MERCIER: I object. 

THE COURT: Let it stand. I think it is proper. 

BY MR. HALPER: 

Q You gained no advantage by it either? A Not a 
thing; nothing. 

Q All you did was an accommodation to these people 
for whom you held title ? A Yes, sir. 

• i • i 

\ 

86 Q As far as the debris or fire-trap right before 
the fire, you have no personal knowledge of the con¬ 
dition of the premises? A No. 

Q Do you know how much time elapsed between your 
last visit and the date of the fire ? A No. 

Q Have you any idea at all? A No, I wouldn’t 
have. 

THE COURT: The Court is going to excuse you. The 
force of the subpoena stands if counsel need to call you 
back, you will make yourself available to them, to call 
you back? 

THE WITNESS: Yes, sir. 
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• • • • 

97 Gilbert Fisher 

was produced as a witness on behalf of the defend¬ 
ant, and having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

* • • • 

Q What is your occupation? A I am an estimator 
and supervisor of building demolition with the Ace 
Wrecking Company. 

Q Did there come a time when your company entered 
into a contract for the wrecking of the building at 1205 
Thomas Circle, Northwest? A Yes, sir. 

Q What building was that—the old Wylie mansion? 
A Yes. 

Q I show you a photostatic copy of the contract bear¬ 
ing some signatures; and will you look at that contract, 
please? 

• • • • 

98 A I gave an estimate before the roof was dam¬ 
aged by fire. 

Q And then you entered into a contract after it was 
damaged by fire? A I did. 

Q What value? A Approximately $1,000. I see that 
it is in the contract, because unless conditions wavered 
one way or the other— 

Q To whom did you give the contract? A Colonial 
Investment Company. 

Q Who acted on behalf of the Colonial Invest- 

99 ment Company? A I could not say. 

Q A man by the name of Levin? A I believe 
that is his name. 

• • • • 

Q Now, this $1,000, as you recall it, Mr. Levin told 
you that was the amount he would get for the demolition 
of the building? A Eight. 
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Q The company refused to take it at that because you 
didn’t want to pay $1,000! A Correct. 

Q Before the fire your company asked to wreck the 
building! A Yes. 

Q And you refused to pay it because you did not want 
to pay $1,000 for wrecking it! A I would like to elabo¬ 
rate. Originally we offered $800. Then we got busy. We 
countered in our conditions, depending whether we wanted 
to wreck the job. 

100 Q Right. A I know a Mr. Donald Nash told 
me he had offered a thousand dollars. He told me 

it was worth it. I agreed, but I was busy and couldn’t 
take the job. 

Q Your offer was $800! A Right 
Q Subsequently, did you enter into this contract! A 
I did. 

• • • • 

Q Under this contract, how much did you pay to the 
Colonial Investment Company! A We took the damage 
done for salvage under the contract. 

• • • • 

101 Cross Examination 
BY MR. HALPER: 

Q Mr. Fisher, your demolition company does this work 
generally in the District! A Right. 

Q Now, this contract which has been offered in evidence 
as defendant’s Exhibit No. is dated in August of 1947. 
A Right. 

Q Day of the month is left blank. A If it states that, 
it is true. I do not have a copy. 

Q Do you know when you started this work! A Im¬ 
mediately. 

Q Around August, 1947! A Yes. 

Q When you made the first offer or rather when you 
make any offer, and I will confine it to this building, you 
are really offering the price which, when added to the 
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costs of demolishing the building, are they your profit? 
A Yes. 

Q You take the cost of the building, and add the sal¬ 
vage sale value, that gives you the profit? A Eight. 

Q If you took this job first at a thousand dol- 

102 lars— A Eight. 

Q —then you would have to take the cost of 
tearing the building down, your labor— A Eight. 

Q —and you would have to add to that whatever you 
received from the sale of the salvage property? A Eight. 

Q Then you would have to consider the $800 you paid 
and then in that way arrive at your profit. A Eight. 

Q When you sold this for salvage you used the brick, 
used the main pieces, all were used? A Eight. 

Q You would not attempt to put a value on this at 
what you would attempt to replace that new in the house? 
A No. 

Q You could not go that far; you were not interested 
in that? A Eight. 

Q So all you estimated was for what you would get 
out of the sale of the material if you tore it down? A 
Eight. 

Q For the timber, 2 by 8, say. A About $70 a thou¬ 
sand. 

103 Q Board feet, for that timber? A Eight. 

Q Nails in it, everything else? A We take the 
nails out and condition it. 

Q After these timbers are scorched and burned does 
that lessen their value for salvage? A They have no 
value whatsoever. 

Q To what extent was this considered in your estimate, 
the damage by fire. 

MR. MERCIEE: I object to the question, Your Honor. 
The question before the Court is how much the plaintiff 
lost by this fire. He has already stated it was worth $800 
before the fire, less its salvage value. After the fire, he 
made a contract to demolish this building—$800 before 
the fire; nothing after the fire. 
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THE COURT: Are yon gentlemen agreed on the date 
that Mr. Fisher originally suggested either orally or in 
writing to pay a certain sum for demolishing the building? 

MR. HALPER: I think that has been developed. 

THE COURT: I rule it is immaterial. 

BY MR. HALPER: 

Q Can you tell me now when you first made the esti¬ 
mate? A I don’t recall, but I believe there was a lapse 
from three to five months. 

THE COURT: I believe it has been agreed the 

104 fire occurred April 17,1947. 

MR. HALPER: Yes.* 

THE COURT: With reference to that focal date— 
BY MR. HALPER: 

Q How soon after the fire? A Forty to sixty days. 

Q After the fire? A Yes. 

Q Did you make an estimate before the fire? A Three 
or four months before the fire. 

THE COURT: I am confused, Mr. Halper. We have 
a reference to a signed contract apparently stating the 
blank day of August, 1947. 

The witness is speaking apparently of two estimates, 
one before and one after the fire. Can you clear that up? 
BY MR. HALPER: 

Q You made an estimate which led to this estimate. 
Then three or four months before the fire you made 
another? A It was approximately in January of 1947 
I made an estimate on the building. 

Q What was it then? A Approximately $800 in that 
first. About three or four months later, I read in the 
paper the fire had occurred in the building, and then I 
was called in later to make an estimate and I be- 

105 lieve there was a lapse of seven months by the time 
I signed the contract. 

Q Coming back to the first estimate that you say you 
made in January; that was for what? A To pay $800 
for the building, approximately. 
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Q I show you a letter (handing paper to witness) and 
ask you if that recalls anything which might have bearing 
on your testimony? 

MR. MERCIER: May I see the letter before he an¬ 
swers? 

MR. HALPER: Yes. (Handing letter referred to to 
counsel) 

THE WITNESS: This was when I was called in— 

THE COURT: Just look at it for the moment 

MR. HALPER: I will offer it eventually. 

Q Does that refresh your recollection? A In July I 
was called in to look at the building rather than after 
the fire. I do not know when the fire was. 

Q Was that for the purpose of making a bid on de¬ 
molishing the building? A Yes. 

Q What did you offer at that time? A I believe I 
offered to take it down for salvage. 

Q Can you recall in January your estimate was $800? 
A Approximately; I believe that is right. 

MR. HALPER: I think I will offer this. 

Q This is your signature, is it not? A Yes. 
106 Q It is addressed to Helen E. Loughlin, the 
plaintiff. 

THE COURT: Is there any objection, Mr. Mercier? 

MR. MERCIER: Oh no. 

MR. HALPER: I will offer this as Plaintiffs’ Exhibit 
No. 6. It is dated July 17, 1947, addressed to Helen E. 
Loughlin 817 9th Street, N. W., Washington, D. C., and 
it reads: 

“Dear Madam: 

“Several months ago, we called in a bid offering two 
thousand dollars, ($2000) for the salvage materials then 
contained in 1205 Thomas Circle. 

“We have just completed an inspection of this building 
and find that due to the recent fire the roof, roof-rafter 
and the third floor ceiling joist have been burnt to such 
a degree that they are of no salvage value. The roof is 
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burned to such an extent that it is dangerous and not of 
a desirable nature, and our offer of two thousand dollars 
is being rescinded. 

“However we will demolish the building at no cost to 
you, paying for all permits and furnish the necessary 
insurance required to do this, Yours very truly, 

107 Ace Wrecking and Building Material Co. by Gil¬ 
bert C. Fisher/ * 

THE COURT: It will be received in evidence as Plain¬ 
tiffs ’ Exhibit No. 6. 

• • • • • 

THE WITNESS: We give an oral bid as a rule, then 
we confirm it in writing. 

BY MR. HALPER: 

Q Take down and pay the owner $2,000. That is what 
you meant by that? A I don’t recall offering that much 
money. That is what I am trying to visualize. 

Q You think you did call in a bid of $2,000? A Yes. 

Q Then you go on to say, “We have just completed 
an inspection of this building, the roof, roof-rafter and 
so forth were damaged to such a degree that they are of 
no salvage value.” 

You say “the roof is burnt to such an extent that it 
is dangerous and not of a desirable nature, and our offer 
of $2,000 is being rescinded. ’* 

Would you say the fire had depreciated the value of 
salvage material to at least $2,000? A Correct. 

108 Q The salvage value and not the cost of resto¬ 
ration? A Value to me. 

Q And you sell it to someone willing to take burned 
material? A Correct. 

• • • • 

115 MR. MERCIER: May it be stipulated that the 
General Adjustment Bureau, Inc. represents all in¬ 
surance companies in Washington in the settlement of 
claims? 
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MB. HALPEB: If you say that is the case, I will 
agree to it. 

• • • • 

116 MB. MEBCIEB: Now, it was stipulated yester¬ 
day that the zoning of the property occurred on 
March 27,1947. 

• • • • 

118 MB. MEBCIEB: And we have a witness now, 
Policeman Eschbacker. 

• • • • 

James W. Eschbacker 

was produced as witness on behalf of the defendant, and 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

i 

• • • • 

Q While you were a member of the Metropolitan Police 
force did you ever become acquainted with a building at 
1205 Thomas Circle, N. W.? A Yes, I have been in the 
premises several times. 

119 Q Tell us the reason for going into the premises. 
A As I recall, the precinct had a complaint of 

tramps or drunks going into the building at various hours 
of the night causing disturbances and sleeping in the 
building. 

t • # • 

Q You say you made several visits to that house! 
A Yes. 

Q Will you tell us what you found December of 1946? 
A I recall going through the house and on the third floor 
I recall a stack of newspapers dated back to 1915. There 
must have been 30 or 40 pounds of them and on the 
various floors there were newspapers scattered all around, 
and an indication that someone was using the prem- 

120 ises for sleeping purposes. Newspapers were lay¬ 
ing on the floor. 
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Q Was there any evidence of the setting of fires on 
the floor? A No, I don’t recall anything of that nature. 

Q Can you describe particularly the third floor and 
attic, the place underneath the roof—you said you found 
newspapers going back to 1915? A Yes. 

Q Were old mattresses there? A Mattresses were on 
some of the floors. I don’t remember—it must have been 
the second floor. 

Q That was about the first occasion when you went into 
the building; correct?A Yes. 

Q Did there come a time when you went back into the 
premises? A Only several times after that As I recall 
the nature of the complaint asked us to keep an eye on 
the building because of the fear of fire. 

• • • • 

121 Q Do you recall the nature of the complaint? A 
Drunks or tramps had been entering the building, 

sleeping and disturbing the neighbors in the adjacent 
buildings. 

• • • • 

Q You said you found newspapers and old mat¬ 
tresses; besides those, what did you find in the build¬ 
ing? A As if someone had used it and the toilet 

122 at different times. Other than that, I can’t recall 
any specific thing that would be of importance. 

JUROR NO. 4: The amount of paper, was it 3 or 4 
or 30 or 40 pounds? 

THE WITNESS: Around 30 to 40. 

• • • • 

123 Edward Baltz 

was produced as a witness on behalf of the plaintiff, 
in rebuttal, and having been first duly sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination 

• • • ' * 

Q Mr. Baltz, I think you are connected with the Per¬ 
petual Building Association. A Yes. 

Q What office do you hold? A President. 

Q And you are a member of the Board of Directors? 
A Correct. 

Q Do you hold any other office? A Not in the Per¬ 
petual Building Association. 

Q Have you any interest in the Firemen’s Insurance 
Company? A I am Vice President and a director. 

124 Q Is that a stock company? A A corporation. 
Q Do you hold any stock in that corporation? 

A I do. 

Q What is your connection with the Fidelity Mort¬ 
gage & Investment Company? A That is a concern that 
has been liquidated. 

Q Your organization that is, the Perpetual Building 
Association is located in the building at 11th and E Streets, 
N. W., in the District of Columbia. A Right. 

Q And your concern on E Street is next door to it? 
A Yes. 

Q What is the name of that company? A Fidelity 
Investment Company. 

Q What is the nature of their business? A General 
realty, insurance and property. 

Q They are not really in the insurance business, but 
insurance agents? A Right. 

Q Do they write for Perpetual? A They do. 

Q Do you have any interest in that company? A I 
am one of the nine partners. 

125 Q Do you hold any other office? A In that 
company there are no officers, simply partners. 

Q You are not secretary? A A partner. 

Q You used to be an officer? A When it was a cor¬ 
poration. 

Q You are a member of the board? A Yes. 
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Q And a stockholder? A Yes. 

Q The Perpetual Building Association is engaged in 
making loans on the security of real estate; true? A Yes. 

Q And that is what it has been doing for many years? 
A Yes. 

Q Do you recall this transaction involving the prop¬ 
erty located at 1205 Thomas Circle? A From the rec¬ 
ords. 

Q You have them with you? A I have the file; what 
is left of it. 

Q Do you have a letter dated August 2, 1946; have 
a separate folder for your correspondence? A We do 
at the office, yes. 

126 Q What is the date of the letter? August 22, 
1946. A No, I don’t. 

Q If I show you this copy, Mr. Baltz—you might read 
that. 

Would that recall to your mind the original of that let¬ 
ter having been received by you? A No, I don’t. This 
was back in 1946. It is a little hard to remember. 

Q Bead the letter. 

• • • • 

MB. MEBCIEB: I have no objection to the let- 

127 ter being introduced in evidence. 

• • • • 

This is a carbon copy of a letter dated August 22, 1946, 
addressed to the Perpetual Building Association, marked 
“Attention Mr. Edward Baltz, Secretary.” 

Is that you, you were secretary at that time? A Cor¬ 
rect. 

Q And it is signed by Nathaniel J. Taube, President, 
and it states: 

“Pursuant to our telephone conversation of today, I 
send you herewith a set of preliminary plans indicating 
the type of apartment hotel which would be constructed 
on the site we own, that is, 1325, 1327 and 1329 M Street 
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and the ‘Wylie’ property on the corner of Thomas 

128 Circle and M Street. We own lots A, B, C and D 
in Square 245 and the ‘Wylie property’ consists of 

lots E and 0 in Square 245. 

“You will notice there are 65 one-room, kitchen, bath 
units per floor and the property is zoned 90-C which per¬ 
mits eight floors. However, in view of the fact that they 
are permitting 110 feet on the South side of Thomas 
Circle, we feel that by asking the Zoning Adjusting Board 
we can obtain permission to go 110 feet on this corner 
"because it faces such a wide area. We have received such 
encouragement in our conversations and, therefore, are 
led to believe that the special zoning will be allowed. 

“For your further guidance, the estimated building will 
contain approximately 3,250,000 total cubage based on the 
present zoning. If the zoning is changed, of course, the 
cubage will be higher. 

“We will be more than happy to enter into an arrange¬ 
ment with you in which you will give you the first oppor¬ 
tunity of the permanent financing under a mutually satis¬ 
factory understanding. We further wish to advise you 
that we paid $200,000.00 for the ‘Wylie property’ 

129 and we have an offer of $250,000. It is our plan 
to start construction as soon as the regulations so 

permit and as soon as building materials become avail¬ 
able. We desire a loan of $150,000, but I believe we would 
be willing to take a little less if it becomes necessary. 

“The writer will be out of town all next week but my 
associate, Mr. Levin, will be in touch with you in the next 
few days. 

“Thank you for giving us your prompt attention, I am 
very truly yours, Colonial Construction Company, by Na¬ 
thaniel J. Taube, President.” 

• • • • 

Q What do you say about the ownership of that prop¬ 
erty? A I certainly didn’t have any knowledge of it. 
There’s no reason why I should. 
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Q You didn’t care who put that one in, one way or the 
other, so long as it was a loan? A That is the way we 
do business. 

Q So if Mrs. Helen Loughlin acted as a straw— 

130 A (Interposing) It is done in hundreds of cases 
and done in this case, too. 

• • • • 

Q I want to show you some papers which have the 
name of the Perpetual Building Association on them, and 
one called “application for a loan”, and some other docu¬ 
ments. 

I wish you would examine these and see if upon exam¬ 
ination of those papers they do not recall the transaction 
involved in the loan on this property. A (After examin¬ 
ing documents referred to.) It does. 

Q Do you notice the application made by Helen Lough¬ 
lin? A No, made by the Colonial Investment Corn- 

131 pany at a later date substituted the name of Helen 
Loughlin by the Colonial Investment Company. 

Q You O.K.’d that? A Right. 

Q Do you know any of the individuals interested in 
that loan? A Yes. 

Q Who were they? A Mr. Nathan Levin and Helen 
Loughlin. Those I understood to be the owners of the 
property. 

Q What did you understand at that time? A I might 
have known at that time but I could not recall at this time. 
I knew at that time. 

Q WTio made the loan? A Yes. 

Q Were you looking to the security of the real estate? 
A In this particular case, yes. But that is not true in 
all cases. 

Q Speaking of this Mr. Taube, Mrs. Levin and Mrs. 
Evans; do you recall the conversation? A Very likely 
I did, but I don’t recall now. 

Q Would you have made this statement, “I don’t care 
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who is on the loan, who makes it, as long as I know 

132 who the principals are”? A I might have said it. 

Q Yon were satisfied in this case to lend this 
money on the security of this real estate? A True. 

Q For the protection of yourself, did you make an 
appraisal of the real estate? A That was done. 

Q What were the conditions of the loan to protect the 
interests of the company? A Who, the Perpetual? 

Q Yes. A We write the insurance unless they re¬ 
quest to be allowed to do so. 

Q When anyone asks the privilege of the loan made 
by you, do you write vour own— A 25%. 

Q What about the other 75% ? A The Fidelity. 

Q And they write for whom; what company? A 
Through what company? 

Q Through or for? A Through the Perpetual for 
various others. 

Q How much do you write for Firemen’s here? A 
50%, I should say. 

Q There is no request, so far as you know, for 

133 insurance to be written by another company? A 
Evidently not 

Q You referred it to the Fidelity and through them to 
Firemen’s? A Correct. 

Q Under a policy, to whom was paid the loss, if any? 
A Had a check been issued for a loss, it would have been 
made jointly to the insurance company and the insured. 

• • • • 

Q What is the custom and practice if a fire occurred 
and check is paid to the insured or owner? A By Some 
arrangement with the insurance company and insured; 
the method of procedure, whether we lost all of it. 

Q You would have the right to demand all of it paid 
to you? A I imagine we would have that right 

134 but we try to work along with the borrower. 

Q In this case your loan was paid off before any 
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fire loss occurred? A Before we were requested to pay 
any fire loss. 

Q Do you know anything about the fire as an officer 
and director? A I did hear it dsicussed, yes. 

• • • • 

/ 

Q Mr. Baltz, in this transaction, at the time the loan 
was applied for and at the time you decided to grant the 
loan and also you required a policy of insurance to be 
written to protect your interests, you were an officer of 
the Firemen’s? A Right. 

Q Were you also protecting the insurance company 
when you procured this policy? A I wouldn’t put it 
that way. 

Q Put it this way: If, in this transaction, you found 
any circumstance that might affect the rights of the 

135 insurance company wouldn’t you have spoken up? 
A No, because I wouldn’t know what company— 

Q You indicated it. A No, it is done at the office. 
We have an insurance department and they use their own 
judgment where they want to place these policies. We 
don’t attempt to tell them where to put them. 

Q But you did say you were a partner in the Fidelity 
Company. A Correct. 

• • • • 

Q Would you feel, as an officer of the company, the 
Fidelity, which in turn was agent for an insurance com¬ 
pany, would you feel a fiduciary relationship imposed on 
you to protect the principals for whom you worked?' 

THE COURT: Mr. Halper, that is a long question. 

THE WITNESS: It has nothing to do with placing 
insurance. I would say, no. 

136 Q You do not understand the question? A You 
asked me if I am partial. 

• . • • • 

Q You are secretary of the Fidelity? A Right. 

Q As secretary you were an officer of the agency which 
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wrote the insurance throughout the city! A Eight. 

Q You wrote this insurance for the Firemen’s Insur¬ 
ance Company! A Eight 

Q These insurance companies were your principals; 
you were serving them? A You could put it that way. 
I don’t agree with you. 

Q You were rendering services to them? A Yes, by 
writing policies. 

Q You would have protected your principals? A 
Eight. 

Q If you found your Fidelity Company unable to write 
a policy on the risk which they should not accept you 
would not be fulfilling your duty to your principals 
137 in permitting that? 

THE COUET: Any objection ? 

ME. MEECIEE: Yes, I do object. 

THE COUET: Of course the witness said he did not 
do it. He stated that the department there did it. 

ME. MEECIEE: I have allowed all this to come in, 
simply so the jury might get all of the facts. Actually I, 
think I should move to strike because it has nothing to do 
with the fire loss. 

• • • • 

139 Ernest G. Beale 

was produced as a witness on behalf of the defend¬ 
ant, and having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY ME. MEECIEE: 

Q Will you please state your full name? A Ernest 
G. Beale. 

Q And you are with the Metropolitan Police? A Yes. 

Q And what precinct are you assigned to? A Pre¬ 
cinct No. 2. 
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Q How long have you been so employed? A Seven 
years and one month. 

Q Did there come a time, in connection with your 
duties as a police officer, that you went into the building 
known as the Wylie mansion? A I did, sir. 

140 Q When was that? A Approximately in Feb¬ 
ruary of 1947. 

Q What was the purpose of your visit there? A We 
had a complaint that there had been people sleeping in 
that building and being occupied, and it was our duty to 
visit it 

Q Did you go into the building as a result of that? 
A Yes, sir. 

Q You went in, and what did you find? A I went in 
through the rear door which was not fastened, and visited 
several of the rooms. I found a lot of paper in every 
room and found signs of people evidently sleeping in 
there, and debris and papers in some of the rooms ap¬ 
proximately six inches thick, scattered all over the floors. 

• • • • 

141 Q Do you have any recollection of just exactly 
what you found? A Exactly what I found—the rear door 
was open, and in my opinion it was a fire hazard; papers 
were scattered all over the floors. 

Q And that it was a fire hazard? A Yes, and that 
was my report. 

• • • • 

142 MR. HALPER: Counsel want to stipulate that 

143 Helen Louhglin, one of the plaintiffs, had the legal 

title as of the time we are involved in here. 

• • • • 

Nathaniel J. Taube 

was called as a witness in rebuttal on behalf of plaintiff, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 


59 A 


Dried Examination 

144 BY MR. HALPER: 

Q Will you please state your full name, Mr. 
Taube? A Nathaniel J. Taube. 

Q And you are one of the plaintiffs in this easel A 
Yes. 

Q Were you the owner of real estate known as the 
Wylie mansion together with Rose Levin and Carmen 
Evans I A Yes. 

Q In September, 19461 A I Was. 

Q Sometime during your ownership, did you have any 
transactions with a Mr. Plummer! A I did with Mr. 
Talley, but not with Mr. Plummer. I don’t know Mr. 
Plummer very well. 

Q Who was Mr. Talley? A One of our salesmen. 
Q Who is Mr. Plummer? A I think one of the officers 
of the H. L. Rust Company. 

Q What is the business of the H. L. Rust Company? 
A Real Estate. 

Q I ask you to look at this contract which has been 
marked Defendant’s Exhibit No. 1 and state whether or 
not you signed that? A Yes. 

145 Q Who is this here, whose signature is that? A 
G. Edward Altemus. 

Q What is his connection with the H. L. Rust Com¬ 
pany? A Evidently he is an officer of the Rust Com¬ 
pany. 

Q You signed the contract? A Yes. 

Q Who was buying it? A At the time of the con¬ 
tract I did not know. 

Q Who was the purchaser? A Mr. Plummer. I did 
not know who, but I thought he was buying it for a hos¬ 
pital. 

Q At the time you entered into this contract, was any¬ 
thing said about the buliding? 

Incidentally, this contract covers how many buildings? 
A The three buildings on M Street, the so-called Wylie 
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mansion and the property in the rear of the alley—some 
old garages. I would say probably seven or eight pieces 
were involved in it, what is known as “Wylie’s Court”. 

• • • • 

154 Q I show you that contract which is marked 
Defendant’s Exhibit No. 1, and I now invite your atten¬ 
tion to this provision: “And the right to the sellers to 
lease lot E with or without”— 

Is that the one on which the Wylie dwelling is located! 
A I think it was. 

Q (Continuing reading.) —“with or without the im¬ 
provements thereon, which said lease shall be terminable 
upon a 90 day written notice to the tenant to va¬ 
cate.” 

155 Now, will you state, first, why that provision was 
agreed upon and what was done! A The reason 

for the provision was at the time the purchase contract 
was contingent upon rezoning the property. We pur¬ 
chased it for an apartment house. The contract to Plum¬ 
mer provided that it be rezoned for a specific use, we not 
knowing who the purchaser was, but were assured by Mr. 
Plummer it was the type of zoning they desired and would 
go through, and it would take a long while. We therefore 
insisted we had the right to use it for income purposes. 

We though about the demolition of the building and 
would make a parking lot of it and therefore requested 
that provision in the contract. 

Q As a result of that contract, did you enter into a 
lease with Benjamin Prival! A Made a lease and made 
application to the District Government for parking privi¬ 
leges. 

Q What was the result! A There was a contest from 
the parties across the street who opposed it, and the up¬ 
shot was it was declined. 

Q What did you do with the lease! A Cancelled it. 
Didn’t want to rent the dwelling. 

Q In this lease, which is marked Defendant’s Exhibit 


61A 


No. 3, with Benjamin Prival, there is a reservation of the 
rent in the amount of $25.00 for the first month; do 

156 you know whether Prival entered in possession 
under this lease? A I don’t think he did. 

Q Do you know whether he paid any rent? A I don’t 
think he did. 

Q There is some evidence of a letter written by Mr. 
Levin to the title company asking an adjustment in this 
rent; do you know whether that was ever done? A I 
don’t know. 

• • • • 

Q You don’t know anything about those rents? A I 
don’t know. 

Q You don’t know whether they were actually paid or 
not? A I don’t know. 

Q Do you know whether Prival ever went into pos¬ 
session of the property? A I don’t think he did. It was 
never used as a parking lot. They denied the application. 
Q Do you know whether or not the application was 
finally denied? A I don’t know the date, but I 

157 know after we made application for zoning it did 
not take long for them to decide we could not have 

parking privileges and cancelled the lease. 

THE COURT: Before or after the fire? 

THE WITNESS: I think it was before, sir. 

BY MR. HALPER: 

Q Mr. Taube, when you first had in mind attempting 
to borrow a sum of money on the security of this property 
can you state, what was that? A We purchased the 
property for $200,000 cash— 

Q The Wylie mansion? A We paid $200,000 for the 
Wylie mansion and the shacks in the back, in the alley. 

Q The two additional buildings? A We had to hold 
them for a long time. 

Q In the process of buying the property, you went 
to see Mr. Baltz? A He knew we bought it—Eddie 
Baltz. 
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Q You were pretty intimate with him? A Yes. 

Q And the husband of Carmen Evans? A Yes. 

• • • • 

Q Mr. Taube, who accompanied you when you 
158 went to see Mr. Baltz? A I think Nathan Levin 
and Evans. 

• • • • 

160 Q (Continuing) And you went down to see Mr. 
Baltz with the other two men ? A Right. 

Q You talked to Mr. Baltz about this proposed loan? 
A Correct. 

• • • • 

Q Tell the conversation you had with Mr. Baltz so 
far as it concerns the fact that Helen Loughlin was the 
holder of the legal title, and that she was borrowing the 
money. 

• • • • 

Q What was it? A I told Mr. Baltz we were going 
by the name of a straw party. One thing I want to make 
clear, we have got to put $75,000 in this property. He 
said I don’t care who takes title so long as you put $75,000 
in it. Like to put a second trust, to protect against 

161 loss. He said, you can’t do that. My policy is to 
approve the loan on the basis you put $75,000 in. I 

want you to promise you’re going to give me—the perma¬ 
nent loan when you build the apartment building. 

I think I wrote him a letter. 

THE COURT: May I ask you this: In the conversa¬ 
tion, was the substance of it the fact that one Helen 
Loughlin was to take the title as a straw party and those 
concerned advancing the money was yourself, Carmen 
Evans and Rose Levin discussed; the arrangement for 
using a straw party and those who put up the money? 
THE WITNESS: Yes, sir, that was discussed. 

THE COURT: That was discussed? 

THE WITNESS: Yes, Your Honor. 

MR. HALPER: That is all. 
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• • • • 

168 Horace W. Talley 

was produced as a witness in rebuttal on behalf of 
plaintiff, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

m • • • 

Q And will you please state your business? A I am 
with the H. L. Rust Company, in the real estate business. 

• • • • 

169 Q At the time this contract was entered into 
was Mr. Plummer buying the property for himself? 

A No, sir, as agent. 

Q You were agent for whom in this transaction? A 
The Chesapeake and Potomac Telephone Company. 

Q When you presumed to act for Mr. Plummer, you 
really acted as agent for The Chesapeake and Potomac 
Telephone Company? A Yes. 

• • • * 

190-1 THE COURT: With respect to the matter now 
pending before the Court, and especially the mo¬ 
tion reviewing the course of the evidence and for a directed 
verdict, the Court makes the following findings of fact 
and conclusions of law: 

One, the Court finds it has jurisdiction, both by virtue 
of the pleadings, both the complaint and answer admitting 
jurisdiction, and by virtue of the fact that the respondent 
involved is a District of Columbia corporation and the 
parties having appeared and submitted to the jurisdiction. 

In regard to the matter in general, I want to compli¬ 
ment counsel for their very able presentation in court and 
especially for the extended memoranda the parties for 
both sides filed. It is not usual that a trial court has the 
advantage of so much information. 
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The complaint avers that a contract of fire in- 

192 surance was issued, the premium was paid, the al¬ 
leged risk attached, a fire occurred, demand was 

made and a refusal thereupon was issued. 

In connection with the pleadings themselves, the de¬ 
fenses appear to be: 

First, a general denial; second, that certain warranties 
in the insurance policy voided said policy by virtue of cer¬ 
tain pieces of evidence, and that either the contract of 
insurance was void or voidable for failure to carry out 
certain conditions therein mentioned; and, lastly, that 
there was an apparent failure to show any loss was sus¬ 
tained by plaintiff. 

First with respect to the issue whether plaintiffs were 
proper parties plaintiff by virtue of the fact that in Janu¬ 
ary of 1947 a lease was issued to one Prival together 
with questions whether several parties were principal and 
agent as well as the proposition whether they had an 
insurable interest, the Court finds that all parties named 
in the complaint as plaintiff are proper parties plaintiff; 
for that part finding only that while it is true the suit 
primarily revolves around the action of Mrs. Helen E. 
Loughlin by virtue of her being the apparent legal holder 
of the title to the property, the defendant discloses in 
the evidence and freely admitted that the real par- 

193 ties in interest were Carmen M. Evans, Bose Levin 
and Nathaniel J. Taube. 

In the spirit of the New Federal Rules of Civil Proce¬ 
dure, which, are to be construed to secure the just, speedy, 
and inexpensive determination of every action, it is ap¬ 
parent the real parties in interest if they had so chosen 
certainly could have set up their true relationship. This 
is not only true under the Federal Rules but also true as 
to another phase of the case. 

There appears to have been a series of negotiations be¬ 
ginning in the fall of 1946 and extending into the early 
part of 1947, when one Edward E. Baltz, who has variously 
occupied positions as stockholder and agent of what appear 
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to be interlocking companies in connection with the busi¬ 
ness of the Perpetual Building Association and an agency 
known as the Fidelity Investment Company, which in turn 
apparently put out fire insurance, among others, and in 
this particular company in which Mr. Baltz was an agent 
or officer. 

Also there is testimony that Nathaniel J. Taube, one 
of plaintiffs herein, did talk to said Baltz concerning a 
loan on the building purchased, being the “Wylie Man¬ 
sion” for the sum of Two hundred thousand Dollars, and 
there is an exhibit in the record admitting confirmation 
of that, and indicating in broad terms that Taube and 
Levin were interested in it. Therefore, it would ap- 
194 pear that Mr. Baltz as one skilled in business and 
holding the position which he did in what appears 
to be one of the largest building companies in the coun¬ 
try—at least in Washington—having received that letter 
must have recognized that Mr. Taube; perhaps Levin and 
others, were interested in the building. 

In line with the case of Prudential Insurance Company 
versus Saxe, which is reported at 77 Appeals, D. C. 144, 
134 Federal 2d Series 16; 319 U. S. 745, that as agent, 
knowledge to him, Mr. Baltz, became knowledge to his 
principal, and his Company as well as to the principal 
three parties here, the parties plaintiff. 

The evidence also bears out that matter, without going 
into another phase, upon which it has bearing, the issue 
on the noticeability in the Prival lease, Mr. Prival occupy¬ 
ing a position in the same business set-up, as Mr. Taube, 
Mr. Levin and the Colonial Finance Company,.yet his in¬ 
terest seemed to be so slight although he made the matter 
of the leasing, that when it came time to pass upon it he 
was not even considered. 

On the second point, the Court holds all parties plaintiff 
were proper parties plaintiffff to this action. 

The Court is compelled up to this time to pass upon 
the testimony of Mrs. Helen E. Loughlin who appeared 


66 A 


as a witness. The Court feels her testimony was 

195 most unsatisfactory. If she did not intend inten¬ 
tionally to mislead, she certainly was a discreditable 

witness. She testified as a fact that she had been a notary 
public herself for some twenty years, and that she had 
had a license as a real estate operator since 1923. 

At one point, she gave evidence that she did not recall 
signing a certain deed. When confronted with the notary 
who took the acknowledgement, she remembered. There 
was also testimony by her that she had gone downtown 
to sign a document when the truth revealed she either 
went downstairs in the same building or next door, to 819 
9th Street. The expressions she used in her testimony 
were certainly unfortunate, and she testified at one par¬ 
ticular point that she would have signed anything if she 
had been asked to do so. 

The Court holds she was not a creditable witness and 
her testimony is not entitled to much credence except 
where corroborated or borne out by written documents. 

The third point, whether the policy was void for false 
swearing; in the policy the conditions are, third, as fol¬ 
lows: 

“This entire policy shall be void if, whether before 
or after a loss, the insured has willingly concealed or 
misrepresented any material fact or circumstance concern¬ 
ing this insurance or the subject thereof, or the 

196 interest of the insured therein, or in case of any 
fraud or false swearing by the insured relating 

thereto.” 

The Court has noted the Opinions of Dumas versus 
Northwestern National Insurance Company, 12 Appeals 
D. C. 245 as well as Leonard versus Northwestern Na¬ 
tional Insurance Co. of Milwaukee, 53 Appeals D. C. 343, 
290 Federal 318, 51 W. L. R. 633 and Insurance Co. versus 
Lewis, 4 Appeals D. C. 66, holding in substance that false 
swearing under certain conditions similar to the present 
case are sufficient to declare the contract void. 
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With respect to the arguments made, false swearing 
consists of a number of situations, namely: 

First, that the building described or contained property 
described was occupied at the time of the loss, and that 
it was described as a dwelling. Unfortunately for the 
Court there is a very strict provision regarding the fact 
that the building should not be occupied by more than 
three families and should not remain unoccupied for a 
period of time. 

In the rider attached, one appears under “Privileges 
Granted” permission is given for the premises to be va¬ 
cant or unoccupied without limit as to time. 

The Court notes that in the brief filed by plaintiffs 
counsel that defense was withdrawn. 

197 The Court cannot say in view of the conflicts on 
that point that the policy is void, and does not find 
it to be void. 

The second point that there was a disclosure that Helen 
E. Loughlin was the sole and unconditional owner and 
the notation on the Proof of Loss: Loss, if any, payable 
to The Trustees of the Perpetual Building Association as 
mortgagee. 

The testimony at times indicated that the lien which 
the Perpetual Building Association had upon this prop¬ 
erty was a conventional deed of trust. As the Court re¬ 
calls, Mr. Taube and Mr. Baltz referred to that; in the 
Proof of Loss aparently prepared by Mr. Levin it is 
indicated to be a mortgage. 

There was evidence also of another lien on this prop¬ 
erty running to the Colonial Investment Company and 
there is some confusion whether or not that one takes 
precedence over the one running to the Riggs Develop¬ 
ment Corporation; though the Court takes note that both 
Companies appear to be using the same set-up. 

On the settlement which is before the Court, settlement 
being made April 23, 1947, there was a substantial pay¬ 
ment to W. R. Kelley Company of $16,250.00, which ap¬ 
pears to be a lien or cloud certainly. 
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The Court concludes that Mrs. Loughlin was 

198 either an employee of or in some way had a. busi¬ 
ness connection with or had close association with 

the other three principals named as parties plaintiff; she 
did have notice of these matters, and of their interest in 
the property, and the question whether or not the state¬ 
ments were false or fraudulently made, the Court would 
be of opinion had Mrs. Loughlin been the average person 
she might have felt a lien presented either by a mortgage 
or deed of trust would not as a matter of fact cause one 
to be the actual owner. But she testified rather glibly 
that she knew all about deeds of trust and to the third 
and fourth. By virtue of her knowledge of those matters 
and at that time her knowledge of this particular matter, 
and that she testified she did not prepare the Proof of 
Loss but Mr. Levin did, and said she would sign anything, 
her testimony was gross and wanton such as to be an in¬ 
tentional act. 

The Court finds the contract of insurance void. 

One statement that causes the Court concern, in answer 
to the question 4, Changes: (i Since the said policy was 
acquired there has been no assignment thereof, or change 
of ownership, use, occupancy, possession, location or ex¬ 
posure of the property described, or of your insured’s 
interest therein” and then in parenthesis (State excep¬ 
tions, if any.). Then the answer is “No exceptions.” 

199 There is evidence before the Court Mrs. Loughlin 
only visited this property once, apparently at the 

outset of the purchase, some time in the fall of 1946. 

There is evidence that the police visited the premises 
on the complaint made in December of 1946 and again 
they visited the premises in February 1947, February 2, 
and one officer testified on that occasion, the latter occa¬ 
sion, newspapers were scattered about the rooms on sev¬ 
eral of the floors to the extent of some six inches thick, 
and that there was evidence of the premises being occupied 
by trespassers; that a fire hazard was imminent and there 
had been a change in the condition of the premises; and the 
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question therefore with respect to any changes would lead 
the Court to make the same finding as before that, if not 
intentionally made or done, it was made with such care¬ 
lessness without intent such as to render this policy of 
insurance either void or voidable. 

While speaking of the policy of insurance, the Court 
should make a ruling whether the failure of Mrs. Loughlin 
to appear and have her deposition taken would void the 
policy itself. The Court has scanned the policy and feels 
while defendant had the right, under the terms of the 
policy in other jurisdictions, to have the party appear 
and subject herself to examination under oath, and the 
Court realizes the argument on the other side of the 

200 case, liability being denied, the Court finds as a 
condition precedent to bringing this action, that 

right was a matter that lay with the defendant and she 
should have appeared prior to bringing this action. 

The next matter the Court desires to go into is the 
question of whether any party or which party in particu¬ 
lar has what is termed “an insurable interest”. It is one 
of the big points in this case and the Court takes this 
view of the matter: First, this property was known as 
the “Wylie Mansion”; it was apparently purchased in 
the fall of 1946 or it may have been slightly before that, 
but there is testimony in connection with the Perpetual 
Building Association that application for a loan was made 
August 22, 1946 for a loan of $200,000.00; that the prop¬ 
erty was owned by three parties, the plaintiffs in the 
cause, namely. Carmen M. Evans, Rose Levin and Na¬ 
thaniel J. Taube, three properties as well as possibly one 
property which adjoined the particular Wylie Mansion 
property, and which was apparently located in the rear 
thereof. There was no testimony as to the value of those 
properties on “N” and the property in the rear but there 
is evidence as to the premises on which is located the 
Wylie Mansion and that while negotiating for a loan they 
had an offer of $250,000.00: also there was an an- 

201 parent substantial profit if certain negotiations 
could go through. 
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With that in mind, the parties have taken the title, at 
least to the three larger properties, for plaintiff; have 
taken title in Helen E. Loughlin. She is a straw party, 
and the Court so finds. 

Taking the property in that way indicates no fraud; 
none has been proved and it is a perfectly legal way to 
hold title to property, and with which finding the Court 
will make, of course, a focal date, and thinks you should 
have in mind certain dates carry the conclusion of facts: 
one date is April 19, 1947, on which date a fire occurred; 
another focal date is November 14, 1946, when there was 
a sale covered by sales contract of that date, which has 
been introduced in the record as Defendant’s Exhibit 
No. 1, between Helen E. Loughlin and one George P. 
Plummer. 

The evidence again indicates that George P. Plummer 
-was a straw party acting for an undisclosed principal, 
but as the evidence continues apparently the undisclosed 
principal was the Chesapeake and Potomac Telephone 
Company. This contract apparently calls for all cash. 

One of the conditions precedent to the contract was 
there should be certain conditions complied with by the 
sellers, who are the parties plaintiff in the cause, to 
rezone this particular piece of ground and in addition an 
absolute condition in the contract that that matter 
202 had to be done in nine months; otherwise the Court 
concludes from Defendant’s Exhibit No. 1 it would 
be void. A very substanial sum, namely, $375,000.00 was 
named as the purchase price. 

With reference to the matters contained in the con¬ 
tract dated November 14, 1946, it seems a fact, as stipu¬ 
lated, that the zoning procedure began on March 27, 1947, 
and there is a settlement sheet in the record on the station¬ 
ery of the Real Estate and Columbia Title Insurance Com¬ 
pany dated April 23, 1947, which indicates that was ap¬ 
parently the day on which settlement was made, and in 
addition there is a recitation in another exhibit before the 
Court, Defendant’s No. 7, in the second paragraph, that 


title to both the buildings, the Wylie Estate, had been 
acquired on April 24, 1947, including the land. 

The Court thinks it fair to adduce title probably was 
acquired on April 24, 1947 by virtue of the fact that 
while the risk generally follows title in the insurance con¬ 
tracts, and the general rule seems to be loss occasioned 
by fire is on the vendee; yet in the D. C. Code contracts 
of insurance remain in the seller until delivery of deed. 

We don’t have to quarrel in this case because the parties 
promulgated by their own contract: Risk or loss by fire 
or other casualty until the deed is recorded is 
203 assumed by the sellers; and if there had been a 
normal settlement on April 23, it is to be assumed 
the deed was recorded on that date or the following day, 
which would place the liability on this contract to be 
assumed by the Chesapeake and Potomac Telephone. That 
becomes an important conisderation as we trace out the 
question who had the insurable interest in this case . 

We can note, first, that Helen E. Loughlin had an in¬ 
terest because she was the record holder; while she ap¬ 
pears holder of the fee and legal title, of course, I think 
it would be no good to ascribe the equitable title in this 
interest. The three parties had an insurable interest 
because they had to protect the interest they had in it. 

- That leads to a question which I think the Court 
should determine now. The evidence before the Court 
is that in January 1947 Loughlin executed on the con¬ 
ventional form Law Reporter Blank No. 144, Short Form 
Lease, what appears to have been a nine-months’ lease 
of these premises, at a rental of twenty-five dollars per 
month, ot Benjamin Prival. There is an unusual provi¬ 
sion in the lease, namely, at the bottom of the lease, which 
reads as follows: 

It is understood and agreed that the within lease shall 
be terminable upon a ninety days (90) written 
203-A notice to the tenant to vacate; and it is further 
understood that the said tenant shall have the right 
to raze the improvements on the said lot “E” in Square 
245 anytime during the term of this lease. 


The contention has been made that the effect of this 
lease and particularly that provision is to pass title to 
this particular man, Benjamin Prival, and in addition that 
there would be no insurable interest in Helen E. Loughlin 
by virtue of that fact. 

While this is an unusual provision to find in a lease 
of improved real property, and the Court feels had the 
house been razed or otherwise demolished by Prival when 
this particular lease was in force, he would have suffered 
no liability by virtue of the power given, but in tracing 
the particular fee wu^'d have remained in Loughlin, the 
record holder or remained in the three individuals pre¬ 
viously mentioned, namely, Carmen M. Evans, Rose Levin 
and Nathaniel J. Taube; that it was an estate in reversion, 
and the Court took testimony on the fact because the Court 
felt it was a matter which was latent and ambiguous— 
there seemed to be a disparagement to be paid a rental of 
only twenty-five dollars per month for premises which only 
a few months before had been bought for $200,000.00, and 
to obligate a man, if he chose, to raze a large build- 
204 ing and attic and to go through the process of re- 
zoning so the plot could be used as a parking lot. 

The testimony is that very shortly after the lease of 
January 5, 1947 that the Zoning Commission denied the 
right to Mr. Prival to put a parking lot on the premises. 
The Court was impressed by the fact that Mr. Prival 
occupied either desk space in the same office or in the same 
management set-up with the parties in the cause, from 
what the Court heard. "While he has an apparent inchoate 
right under the lease, the testimony is he did not pay for 
any single month, did not enter on the premises, and while 
the letter of instructions went forward to the Title Com¬ 
pany for settlement, the Court finds that some one has 
put in on a different typewriter all rent paid to May 5, 
1947 which is different from the rental written in for the 
other properties involved, the one in different typewriting 
being for 1205 Thomas Circle, B. Prival, $25.00, as though 
he were asserting a leasehold interest. 
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The Court finds as a matter of law it did not divest 
whatever title Mrs. Loughlin had, or certainly the three 
parties in interest; that it was a mere leasehold, and it 
appears never to have actually been acted upon; and there, 
again, these parties are parties plaintiff. 

Later, the Telephone Company entered into a very 

205 important document, the agreement dated the 29th 
day of May, 1947. One pragraph therein which is 

quite important reads: 

“WHEREAS, on or about April 24, 1947, party of the 
first part acquired title to Lot E, Square 245, with im¬ 
provements thereon, known as 1204 Fourteenth Street, 
N. W., or 1205 Thomas Circle, N. W., in the City of 
Washington, D. C.” 

Then there is a recitation of the consideration, of the 
parties signatory to this (indicating), to give up the lease 
which one Benjamin Prival had, though why he is not a 
party signatory to the document is not shown; also there 
is a recital that the apparent owner, the Chesapeake and 
Potomac Telephone Company, owned only the land—in¬ 
terposed no such obligation to the other parties signatory 
to have the building demolished or wrecked; and the 
Court holds that this is a contract of ratification. It is 
important because there is no question, and the Court will 
make a finding, as a matter of law, that on either April 23 
or 24, the Chesapeake and Potomac Telephone Company, 
by virtue of the sales contract dated November 14, 1946, 
became an absolute owner of the property on the day of 
the fire. 

They had a measure of insurable interest under this 
contract, contracted for the sale of the land and building. 
These matters became a concern of theirs and resolved 
under the agreement dated May 29, 1947; and the 

206 Court holds by the force of this agreement the 
parties had agreed that the land should become the 

property of the Chesapeake and Potomac Telephone Com¬ 
pany, and it would be free and clear and the building 
thereon demolished, and under that was a waiver of any 
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rights which the principal parties plaintiff had in the 
consideration. That becomes important because there 
would have been a . question whether the Chesapeake and 
Potomac Telephone Company could have said under their 
contract that the value of the thing originally contracted 
for had been lessened by the fire. They chose to waive 
what they had a perfect right to do. 

It is also noteworthy, in one of the documents before 
the Court, which is Defendant’s Exhibit No. 9, that in the 
appraisal of the value of this land, the Appraisers’ Esti¬ 
mate was stated at $125,000.00, so that land would have a 
very substantial value, and undoubtedly if the Chesapeake 
and Potomac Telephone Company had chose to use it— 
which was one thing I had concern with—but they chose 
to waive that whatever loss by fire should be set off before 
they undertook to pay the full purchase price, and did 
set off in the agreement dated May 29, 1947. In that 
agreement they waived the right to claim fire damages. 
Therefore, you can say that the insurable interest re¬ 
mained with the parties plaintiff, and under this 
207 contract more important, waive any insurable value 
by way of fire. 

That leads us to the final matter as to whether or not 
any damages are shown by this particular case. 

The Court is of opinion and finds as a matter of law 
that no damages have been shown. 

A contract of fire insurance is primarily one of indem¬ 
nity; and while on that point I think I should clear up 
one other factor in the argument, that is, that an insur¬ 
ance company had the right to deal with those it chose 
to deal with. As a very strict matter of law that appears 
to be true, but again you notice that the procedure seems 
on whatever Mrs. Loughlin did, but if we look through the 
form into the substance, it was primarily the insurance 
on the land. The testimony by Mr. Taube was to the 
effect that Mr. Baltz said, in substance, he was interested 
in the value of the land to the extent that there should 
be one-third of their money put in it. 
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From the evidence adduced here, there has been no 
showing that this should go to the jury on this evidence. 
In the early negotiations before the fire or shortly after¬ 
wards, when the Ace Wrecking Company indicated they 
would pay either one thousand or again eight hundred 
dollars, the testimony being that there was a fluctuating 
market; and on cross-examination it developed some very 
valuable pieces had been removed. At any event 

208 in August 1947 it had only salvage value. The ap¬ 
praisal made by the Appraisers back in September, 

before the fire, was $13,524.33, the amount set forth in the 
addendum clause of the present suit The general rule is 
that property value is the value prior to the fire. While 
the appraised value of necessary labor and material to 
replace it has weight, I must observe first the principal 
parties in interest testified through Mr. Taube that this 
place was never occupied and that they knew it was 
vacant, and the evidence before the Court is that a lease 
was given to Prival to tear the building down. 

Accordingly, the Court is constrained to take this case 
from the jury, and will take it from the jury. The Court 
finds that Mrs. Loughlin was a discreditable witness, that 
there was false swearing by her in the Proof of Loss, 
which made the policy voidable. There was strong enough 
evidence on that point alone to hold the contract void. 
Also, there was insurable interest on the part of plaintiffs, 
but the parties got together by contract of ratification 
and waived it; and finally there is a showing as a matter 
of fact and conclusion of law that no damage resulted, 
and accordingly the Court rules that the case should not 
go to the jury. 

MR. HALPER: Your Honor stated something about a 
second trust; a lien of the Colonial Finance Company and 
the Riggs Development Company. I don’t remember any 
testimony. 

209 THE COURT: It won’t change my final conclu¬ 
sion. The Court notices from a statement of ac- 
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count of the Real Estate and Columbia Title Insurance 
Companies that a check went to the Riggs Development 
Company and also there was some testimony, something 
was said either about the Colonial Finance or Colonial 
Investment Company. 

MR. HALPER: And Riggs Development Company. I 
am only interested in having the record straight. I think 
Mr. Mercier asked something about a fourth and fifth 
trust. 

THE COURT: I am certain of the first trust of Per¬ 
petual. 

MR. HALPER: Right. 

THE COURT: The only question is whether there 
was one from the Colonial Investment and/or Riggs De¬ 
velopment Company. 

MR. HALPER: I am pretty sure Mr. Taube said they 
would not permit a second trust. Of course on the sale 
and final settlement of the property—I am sure Your 
Honor will find those liens did not exist on the Wylie 
property. 

THE COURT: I have a note on the testimony of Na¬ 
thaniel J. Taube which occurred on cross-examination, 
that he went to the office of Mr. Baltz and talked about 
a loan and Levin made application in the name of the 
Colonial Investment Company. 

MR. HALPER: True. There is a form here in- 
210 cheating that. I think it developed that there were 
no liens on that Wylie property. 

THE COURT: Have you any suggestion on that (ad¬ 
dressing Mr. Mercier) ? 

MR. MERCIER: None, Your Honor, please. 

MR. HALPER: Here’s what we might do. Mr. La- 
Mond of the Title Company may tell us in a few minutes. 

THE COURT: Let me say this on the record: It may 
help you. The Court from the evidence finds there was 
a loan from the Perpetual Building Association covered 
either by first mortgage or first deed of trust. Also, 
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there is some evidence about an application for loan from 
the Colonial Construction or Colonial Investment Com¬ 
pany, and the Court cannot say, as a matter of fact, there 
were two liens on this property. 

MR. HALPER: That covers it. 

I want to register my objection, one that there was 
sufficient evidence for submission to the jury on the mat¬ 
ters, and also state that Your Honor is in error on the 
law as to there being no damage. 

THE COURT: Suppose you bring in the jury (address¬ 
ing the marshal). 

(Thereupon, the jury returned to the court room and 
resumed their seats in the jury box.) 

211 THE DEPUTY CLERK: The jury will please 
rise. 

(Thereupon, the jury rose.) 

THE DEPUTY CLERK: Members of the jury, your 
verdict in this case is for the Defendant by direction of 
the Court, and that is your verdict so say you each and all. 

(Thereupon, at 12:15 o’clock p. m., the trial of the 
above-entitled case was concluded.) 

PLAINTIFFS’ EX. 1 

Filed May 16 1950 Harry M. Hull, Clerk 
CA 1384-48 

Open Policy No. 99300 
Entry No. 41536 

Name Helen E.Loughlin 

Amount $ 50,000.00 Term 3 yrs. 

Rates Premiums 

Subject to Rate 

Fire: $ .08x2Y 2 100.00 

E. C. #4 .06x2Y 2 75.00 

TOTAL PREMIUM ....175.00 
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Location Thomas Circle & M Sts., N. W. 

From September 18,1946 
To September 18,1949 

106-9563 

This is to Certify that the 
FIREMEN’S INSURANCE COMPANY 


of Washington and Georgetown 

In consideration of the stipulations named in and subject 
to all the conditions of its Open Policy No. 99300 DOES 
INSURE the above-named insured, against all direct loss 
or damage by fire, except as therein provided, to an amount 
not exceeding the above-mentioned sum, to the following 
described property while located and contained as de¬ 
scribed herein, and not elsewhere. 

Countersigned at Washington, D. C. 

Dated September 18,1946 
Fidelity Mortgage Investment Co., Agent, 

By /s/ E. C. Boltz 
Secretary. 

ON THE FOLLOWING PROPERTY, viz.: 
$50,000.00 Being: 

$30,000.00 on the two story brick dwelling, 

Situate No. Thomas Circle & M Sts., N. W. 

$20,000.00 on the brick dwelling in the rear of the above. 

Lot E SO. Square 245 

Washington, D. C. 

Extended Coverage Endorsement attached. No insur¬ 
ance attaches in connection with Extended Coverage perils 
unless rate and premium is specified. 

Warranted by the assured that the above described 
dwelling is equipped to be occupied, exclusively for dwell¬ 
ing purposes, by not more than three (3) families. 

Standard Mortgagee Clause attached payable to the 
Trustees of the Perpetual Building Association. 

Mail: 815 9th St., N. W. 

Charge Expire Card Map 
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ENDORSEMENT 

FIREMEN’S INSURANCE COMPANY 
of Washington and Georgetown 

Filed May 15 1950 Harry M. Hull, Clerk 

Date Sept. 18 1946 

Name Helen E. Loughlin Policy No. 99300-41536 

Exp. Sept. 18, 1949 

Location Thomas Circle and M Streets, N. W., 

Washington, D. C. 

Old Rate . 08 x 2 y 2 . 06 x 2 y 2 New Rate Same 

Add’l Premium $_ Return Premium $_ 

On and after this date it is 'understood and agreed that 
the correct Inability under this policy is $50,000.00 Being: 
$40,000.00 — On the BD-1205 Thomas Circle, N. W., 
Washington, D. C. 

1^00.00 — On each of the four BDs -1,2, 3, and 4 
Wylies Court, N. W. 

2,000.00 — On each of the two BDs -5 and 6 Wylies 
Court, N. W., Washington, D. C. 

/s/ M. A. Kucirek 
Agent 

All other terms and conditions remain unchanged 

REPORT OF FIRE OR WINDSTORM DAMAGE 
Date of Loss 4/19/47 Time 12 :M 
Reported 4/21/47 To Fitzpatrick 
Cause Unknown 

Type of Damage and Location in Building General 
List of Other Ins. None 
Address of Agt. Nathan Levin 
815 9th St., N. W. 

Tel. No. Re -6650 

/s/ E. Dooley 

Firemen’s Insurance Co. Apr 30 ’47 Received 
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PLAINTIFFS’ EX. 2 

Filed May 16 1950 Harry M. Hull, Clerk 

Sworn Statement in Proof of Loss 

Company Claim No. 

Policy Number 99300-41536 
Agency at 


Amount of Policy 
$50,000:— 

Issued 9/18/1946 Expires 9/18/1949 

To the Firemen's Insurance Company CA 1384-48 

of Washi'ngton and Georgetown 

By the above indicated policy of insurance you insured 

Helen E. LougJiUn 

against loss by fire and extended coverage upon the prop¬ 
erty described under Schedule “A,” according to the 
terms and conditions of the said policy and all forms, 
endorsements, transfers and assignments attached thereto. 

1. Time and Origin: A loss occurred about the hour 

of. o’clock.M., on the 19th 

day of April, 1947. The cause and origin of the said loss 
were: unknown 

2. Occupancy: The building described, or containing 
the property described, was occupied at the time of the 
loss as follows, and for no other purpose whatever: 
dwelling 

3. Title and interest: When this policy was acquired 
and at the time of the loss the interest of your insured in 
the property described therein was sole and unconditional 
ownership, and no other person or persons had any inter¬ 
est therein or incumbrance thereon. (State exceptions, if 
any.) Loss, if any, payable to The Trustees of the Per¬ 
petual Building Association as first mortgagee. 

4. Changes: Since the said policy was acquired there ' 
has been no assignment thereof, or change of ownership, 
use, occupancy, possession, location or exposure of the 
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property described, or of your insured’s interest therein. 
(State exceptions, if any.) No Exceptions 

5. Total Insurance: The total amount of insurance 
upon the property described by this policy was, at the time 
of the loss, $ 50,000 :—, as more particularly specified in the 
apportionment attached under Schedule “C,” besides which 
there was no policy or other contract of insurance, written 
or oral, valid or invalid. 

6. The Cash Value of said property at the 

time of the loss was. $ 25,000 :— 

7. The Whole Loss and Damage as stated 

under Schedule “B” was .. $13^24.33 

8. The Amount Claimed under the above 

numbered policy is ... $13£24J3 

The said loss did not originate by any act, design or 
procurement on the part of your insured, or this affiant; 
nothing has been done by or with the privity or consent 
of your insured or this affiant, to violate the conditions 
of the policy, or render it void; no articles are mentioned 
herein or in annexed schedules but such as were in the 
building damaged or destroyed, and belonging to, and in 
possession of the said insured at the time of said loss; no 
property saved has in any manner been concealed, and 
no attempt to deceive the said company, as to the extent 
of said loss, has in any manner been made. Any other 
information that may be required will be furnished and 
considered a part of this proof. 

The furnishing of this blank or the preparation of proofs 
by a representative of the above insurance company is not 
a waiver of any of its rights. 

/s/ Helen E. Loughlin 
Insured 

District of Columbia 

Subscribed and sworn to before me this 16th day of 
June, 19 47 

/s/ Dorothy T. Reis Notarv Public 

D. C. 
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SCHEDULE “A”—POLICY FORM 

Policy Form No. 250 Dated Jan. 1945 
Item 1. $30J)00 :— on the brick dwelling 
Item 2. $ on 

Item 3. $ 20,000 :— on the brick dwelling in the rear of 
the above described premises. 

Item 4. $ on 

Sitnate on Lots E and 0, in Square 245, Thomas Circle 

and M Streets, Northwest 

Coinsnrance, Average, or Distribution Clause, if any none 
Loss, if any, payable to The Trustees of the Perpetual 
Building Association as first mortgagee. 

SCHEDULE “B” 

STATEMENT OF CASH VALUE AND LOSS AND 

DAMAGE 

Cash Loss and 

Value Damage 

As per estimate of Tuckman-Barbee 

Construction Company, Inc. attached herewith 13J524.33 

Totals: 13,524^3 

SCHEDULE “C”—APPORTIONMENT 

Policy Name of Item No. Item No. 

No. Expires Company Insures Pays Insures Pays 
Totals: 

_Adjuster 

RECEIPT FOR PAYMENT 

Received of _ (insurer) 

of_Dollars ($.) 

in full satisfaction and indemnity for all claims and de¬ 
mands upon said company on account of said loss and 
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damage and the said policy is hereby- 

(State whether Reduced or Canceled by payment.) 
Dated_19- 


The Insured 

Dated....19- 


The Mortgagee 


PLAINTIFF’S EX. 2 

TUCKMAN-BARBEE CONST. COMPANY INC. 

Estimate of Replacements—Caused by Fire and Water 

WYLIE HOUSE—1205 THOMAS CIRCLE N. W. 
WASHINGTON, D. C. 


Item Material Labor Total 

1. Roof lumber 13,000' @ 11* _ $1430.00 $1144.00 $2574.00 

2. 32 Square Slate Rfg. @ $40.00 (L&M) 1280.00 1280.00 

3. Replace Roof Observatory- 500.00 200.00 700.00 

4. New stairs to Observ__ 30.00 45.00 75.00 

5. Replaster ceilings to 3rd fl. 

(L&M 300 yds. @ $3.50 1050.00 

6. Replaster stair soffits 2nd to 4th Firs. 

(L&M 40 yds. @ $3.50 140.00 

7. Rebuild room in attic complete_ 300.00 225.00 525.00 

8. Replaster Item #7 (L&M) - 60.00 

9. Patch plaster throut 3 floors clgs. & 

walls (L&M) _ 125.00 

10. Replaster 2nd Fl. Clgs.—300 yds. 

(L&M) - 1050.00 

11. Repaper 3rd & 2nd flr. clgs. (L&M) 225.00 

12. Repaper sidewalls 2nd floor (L&M) .. 125.00 

13. Clean out building _ 150.00 150.00 

14. Painting allowance_ 400.00 

15. Floor cleaning allowance_ 150.00 

BASEMENT 

16. 5 New transoms - 25.00 16.80 4L80 

17. New floor—10'xl5' @ 40*_ 60.00 48.00 108.00 

18. MISC—Interior blinds - doors - trim - 

windows (total) - 194.00 95.75 289.75 

19. Install 135 new glasses @ Av. $1.55 .. 209.25 108.00 317.25 

$4028.25 2032.55 $9495.80 

Permit - 150.00 

Survey &Estimates - Drwgs - 2%_ 300.00 

Foreman 6 weeks @ $97.00 ..*._ 582.00 582.00 

Superintendent 6 weeks @ $25.00 _ 150.00 150.00 

Misc. expense 3% _ 288.37 

$2764.55 $10966.17 

11% Insurance on labor. 304.11 S04.ll 

COST $3068.66 $11270.28 

Contractor’s profit 20% 2254.05 

PROPOSAL TO REPLACE $13,524.33 
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PLAINTIFFS’ EX. 3 

Filed May 16 1950 Harry M. Hull, Clerk 

CERTIFICATE OF INSURANCE 
No. 99300-41536 

The President and Directors of the 
FIREMEN’S INSURANCE COMPANY 
of Washington and Georgetown 
in the District of Columbia 
Chartered by Congress 1837 
A Stock Company 
CA 1384-48 

THIS CERTIFIES that the FIREMEN’S INSURANCE 
COMPANY OF WASHINGTON AND GEORGETOWN 
has issued a Policy of Insurance against loss or damage 
by fire and lightning, as follows: 

Subject to Rate 

AMOUNT §50,000.00 RATE .08xZy 2 PREMIUM 
§100.00 

EXTENDED COVERAGE* RATE .06x2V z PRE¬ 
MIUM §75.00 

TOTAL PREMIUM §175.00 

* No insurance attaches in connection with Extended Coverage Perils 
unless “Rate” and “Premium” is specified above and Extended Coverage 
endorsement is attached to this policy. 

In Consideration of the Provisions and Stipulations 
Herein or Added Hereto 

AND OF — ONE HUNDRED SEVENTY-FIVE AND 
NO/100 — DOLLARS PREMIUM this company, for the 
term of THREE YEARS from the 18th day of SEP¬ 
TEMBER, 19 46 to the 18th day of SEPTEMBER, 19 49 at 
noon, Standard Time, at location of property involved, to 
an amount not exceeding — FIFTY THOUSAND — 
Dollars, does insure HELEN E. LOUGH LIN to the fol¬ 
lowing described property while located and contained as 
described herein, and not elsewhere, to-wit: 
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ENDORSEMENT 

FIREMEN'S INSURANCE COMPANY 
of Washington and Georgetown 
Agency at Washington, D. C. 

Date May 15,1947 
Effective Date Sept. 18,1946 
Name JEtelen E. Loughlin Policy No. 99300-41536 

Exp. Sept. 18,1949 

Location Thomas Circle and M St., N. W. 

Liability $ 50,000.00 

Old Rate . 08 x 2 y 2 F. . 06 x 2 y 2 E. C. New Rate Same F. 
E. C. Add’l Premium.F. E. C. Return Pre¬ 
mium .F. E. C. 

Total $. Total $_ 

On and after this date it is understood and agreed that 
the correct Liability under this policy is $50,000.00 Being: 
$40,000.00 — On the BD-1205 Thomas Circle, N. W., 
Washington, D. C. 

1J500.00 — On each of the four BDs-1, 2, 3, and 4 
Wylies Court, N. W. 

2,000.00 — On each of the two BDs-5 and 6 Wylies 
Court, N. W., Washington, D. C. 

/s/ 0. E. "Weitzel 
Agent 

All other terms and conditions remain unchanged 

DWELLING AND CONTENTS FORM 

Attached to and forming part of Policy No. 99300-41536 
of the Firemen's Insurance Company of Washington and 
Georgetown issued at its Washington, D. C., Agency. 

/s/ G.E. Weitzel 
Agent 

This policy covers the following described property, all 
situated on Lots E and 0, in Square 245, Thomas Circle 
and M Streets, Northwest, Washington, D. C. 

•Item 1. $ 30,000.00 ON the brick dwelling, occupied by 
not exceeding three families, including building equipment 
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and fixtures and outdoor equipment pertaining to the 
service of the premises (if the property of the owner of 
the dwelling), while located on the above described prem¬ 
ises, but not trees, shrubs or plants. 

The Insured may apply up to ten per cent (10%) of the 
amount specified for Item 1 to cover on private structures 
appertaining to the above described premises and located 
thereon. 

The Insured may apply up to ten cent (10%) of the 
amount specified for Item 1 on rental value as defined in 
Item 8, but not exceeding one-twelfth (1/12) of said ten 
per cent (10%) for each month the above described dwell¬ 
ing or appurtenant private structures or parts thereof 
are untenantable. 

•Item 2. $.ON household and personal prop¬ 

erty usual to a dwelling (except motor vehicles, boats and 
aircraft), including household and personal property pur¬ 
chased under an installment plan and usual to a dwelling, 
belonging to the Insured or a member of the family of 
the Insured or a servant thereof, while contained in the 
above described dwelling or appurtenant private structures 
or while on the above described premises. 

The Insured may apply up to ten per cent (10%) of the 
amount specified for Item 2 to property described therein 
and insured thereby (except animals and pets) belonging 
to the Insured or any member of the family of, and per¬ 
manently residing with, the Insured, while elsewhere than 
on the described premises but within the limits of that part 
of Continental North America included within the United 
States of America, Alaska, the Dominion of Canada and 
Newfoundland; however, it is warranted by the Insured 
that such extension of this insurance shall in no wise inure 
directly or indirectly to the benefit of any carrier or other 
bailee. 

The Insured (if not the owner of the described premises) 
may apply up to ten per cent (10%) of the amount specified 
for Item 2 to cover improvements, alterations or additions 
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to the above described dwelling and private structures 
appertaining thereto. 

Loss, if any, under Item 2 shall be adjusted with and 
payable to the Insured specifically named. 

•Item 3. $ 20,000.00 ON the brick dwelling in the rear of 
the above described premises. 

•Item 4. $.ON_ 


Item 5. $. 

.ON... 

Item 6. $. 

.ON... 

Item 7. $. 

.ON trees, shrubs and plants on the 


above described premises but this Company shall not be 

liable for more than $.on any one tree, $_ 

on any one shrub, nor $_on any one plant. 

•Item 8. $..ON the rental value (as hereinafter 

defined) of dwelling and appurtenant private structures 
or parts thereof described in Item 1. The term “ rental 
value” shall mean the fair rental value of the dwelling or 
appurtenant private structures whether rented or not for 
the period of time required with the exercise of due dili¬ 
gence and dispatch to restore the same to a tenantable 
condition, less such charges and expenses as do not con¬ 
tinue. 

TOTAL $ 50,000.00 

•Insurance attaches only to those items for which an 
amount is shown in the space provided therefor and not 
exceeding said amount. 

Loss, if any, on buildings, pavable to THE TRUSTEES 
OF THE PERPETUAL BUILDING ASSOCIATION as 
first mortgagee, subject to conditions of Standard Mort¬ 
gagee Clause hereon. 

Address of Mortgagee 

Extended Coverage (Perils of Windstorm, Hail, Explo¬ 
sion, Riot, Riot Attending a Strike, Civil Commotion, Air¬ 
craft, Smoke, Vehicles, Except as Hereinafter Provided): 
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Coverage against the perils indicated in the above caption 
in accordance with and subject to all the terms and condi¬ 
tions of the Extended Coverage appearing on the back of 
this form will become effective only in consideration of an 
additional premium next specifically inserted herein. Ad¬ 
ditional premium, $ 75.00 

Automatic Reinstatement Clause: In the event of any 
loss payment under this policy not exceeding Two Hundred 
and Fifty Dollars ($250) the amount of insurance under 
this policy shall not be reduced. 

Electrical Apparatus Clause: If electrical appliances or 
devices (including wiring) are covered under this policy, 
this Company shall not be liable for any electrical injury 
or disturbance to the said electrical appliances or devices 
(including wiring) cause by electrical currents artifically 
generated unless fire ensues, and if fire does ensue this 
Company shall be liable only for its proportion of loss 
caused by such ensuing fire. 

Inherent Explosion Clause: Insurance under this policy 
shall include liability for any direct loss caused by explo¬ 
sion occurring in the above described dwelling or appurte¬ 
nant private structures or in any structure containing 
property covered hereunder from hazards inherent therein, 
but this Company shall not be liable for explosion originat¬ 
ing within steam boilers, steam pipes, steam turbines, steam 
engines, fly-wheels, located in any such structure. 

Permission Granted: (a) For such use of premises as 
is usual or incidental to the occupancy of a dwelling; (b) 
to make alterations, additions and repairs and to complete 
structures in course of construction; (c) to be unoccupied 
or vacant without limit of time; (d) to keep boarders or 
roomers, provided the building does not contain more than 
twenty (20) rooms, excluding bathrooms. 

Consequential Loss and Damage Assumption Clause: 
This policy also covers any loss or damage to the property 
described in Item 2, only while contained in the above 
named building and not elsewhere, cause by interruption 
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of power or change of temperature resulting from the total 
or partial destruction or disablement by the perils insured 
hereunder of the power, heating, cooling or refrigerating 
apparatus, including all connections or supply pipes. 

MORTGAGEE CLAUSE—“A” 

This Mortgagee Clause is only effective when policy is 
made payable to a designated mortgagee. 

Loss or damage, if any, under this policy, shall be pay¬ 
able to the aforesaid as mortgagee (or trustee) as interest 
may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invali¬ 
dated by any act or neglect of the mortgagor or owner of 
the within described property, nor by any foreclosure or 
other proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; provided, 
that in case the mortgagor or owner shall neglect to pay 
any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same. 

Provided, also, that the mortgagee (or trustee) shall 
notify this company of any change of ownership or occu¬ 
pancy or increase of hazard which shall come to the knowl¬ 
edge of said mortgagee (or trustee) and, unless permitted 
by this policy, it shall be noted thereon and the mortgagee 
(or trustee) shall, on demand, pay the permium for such 
increased hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 

This company reserves the right to cancel this policy at 
any time as provided by its terms, but in such case this 
policy shall continue in force for the benefit only of the 
mortgagee (or trustee) for 10 days after notice to the 
mortgagee (or trustee) of such cancellation and shall then 
cease, and this company shall have the right, on like notice, 
to cancel this agreement. 

Whenever this company shall pay the mortgagee (or 
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trustee) any sum for loss or damage under this policy and 
shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights 
of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or 
may at its option, pay to the mortgagee (or trustee) the 
whole principal due or to grow due on the mortgage with 
interest, and shall thereupon receive a full assignment and 
transfer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the mortgagee 
(or trustee) to recover the full amount of said mortgagee’s 
(or trustee’s) claim. 

EXTENDED COVERAGE 

(Perils of Windstorm, Hail, Explosion, Riot, Riot Attend¬ 
ing a Strike, Civil Commotion, Aircraft, Vehicles, 
Smoke, Except as Hereinafter Provided) 

In consideration of the premium for this coverage shown 
on reverse side hereof, and subject to provisions and stip¬ 
ulations (hereinafter referred to as “provisions”) herein 
and in the policy to which this Extended Coverage is at¬ 
tached, including riders and endorsements thereon, the 
coverage of this policy is extended to include direct loss 
bv WINDSTORM, HAIL, EXPLOSION, RIOT, RIOT 
ATTENDING A STRIKE, CIVIL COMMOTION, AIR¬ 
CRAFT, VEHICLES AND SMOKE . 

This Extended Coverage does not increase the amount 
or amounts of insurance provided in the policy to which 
it is attached. 

If this policy covers on tw^o or more items, the provisions 
of this Extended Coverage shall apply to each item sepa¬ 
rately. 

Substitution of Terms: In the application of the provi¬ 
sions of this policy, including riders and endorsements 
(but not this Extended Coverage), to the perils covered 
by this Extended Coverage, wherever the word “fire” 
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appears there shall be substituted therefor the peril in¬ 
volved or the loss caused thereby, as the case requires. 

Apportionment Clause: This Company shall not be liable 
for a greater proportion of any loss from any peril or perils 
included in this Extended Coverage than (1) the amount 
of insurance under this policy bears to the whole amount 
of fire insurance covering the property, whether valid or 
not and whether collectible or not, and whether or not such 
other fire insurance covers against the additional peril or 
perils insured hereunder; (2) nor for a greater proportion 
than the amount of insurance under this policy bears to 
the amount of all insurance, whether valid or not and 
whether collectible or not, covering in any manner such 
loss; furthermore, if there be insurance other than fire 
insurance covering any one or more of the perils causing 
loss hereunder, covering specifically any individual unit of 
property involved in the loss, only such proportion of the 
insurance under this policy shall apply to such unit spe¬ 
cifically insured, as the value of such unit shall bear to the 
total value of all the property covered under this policy, 
whether such other insurance contains a similar clause or 
not. 

Glass Clause: It is expressly stipulated as applicable to 
all perils included in this Extended Coverage that only such 
proportion of the insurance under this policy on any build¬ 
ing covers on plate, stained, leaded or cathedral glass 
therein as the value of such glass which is damaged bears 
to the total value of said building. 

Waiver of Policy Provisions: A claim for loss from 
perils included in this Extended Coverage shall not be 
barred because building is not on ground owned by the 
Insured in fee simple, factory operations have ceased, of 
change of occupancy, of existence of encumbrance, of fac¬ 
tory operations at night, nor because of vacancy or unoc¬ 
cupancy. 

Provisions Applicable Only to Windstorm and Hail: 
This Company shall not be liable for loss caused directly 
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or indirectly by (a) frost or cold weather or (b) snowstorm, 
tidal wave, high water or overflow, whether driven by 
wind or not. 

This Company shall not be liable for loss to the interior 
of the building or the insured property therein caused, (a) 
by rain, snow, sand or dust, whether driven by wind or 
not, unless the building insured or containing the property 
insured shall first sustain an actual loss to roof or walls 
by the direct force of wind or hail and then shall be liable 
for loss to the interior of the building or the insured prop¬ 
erty therein as may be caused by rain, snow, sand or dust 
entering the building through openings in the roof or walls 
made by direct action of wind or hail or (b) by water from 
sprinkler equipment or other piping, unless such equipment 
or piping be damaged as a direct result of wind or hail. 

Provisions Applicable Only to Explosion: This Com¬ 
pany shall not be liable for loss by explosion originating 
within steam boilers, steam pipes, steam turbines, steam 
engines, fly-wheels, located in the building(s) insured or 
in building(s) containing the property insured. 

Any other explosion clause made a part of this policy 
is superseded by this Extended Coverage. 

Provisions Applicable Only to Riot, Riot Attending a 
Strike and Civil Commotions: Loss by riot, riot attend¬ 
ing a strike or civil commotion shall include direct loss by 
acts of striking employees of the owner or tenant(s) of the 
described building(s) while occupied by said striking em¬ 
ployees and shall also include direct loss from pillage and 
looting occurring during and at the immediate place of a 
riot, riot attending a strike or civil commotion. This Com¬ 
pany shall not be liable, however, for loss resulting from 
damage to or destruction of the described property owing 
to change in temperature or interruption of operations re¬ 
sulting from riot or strike or occupancy by striking em¬ 
ployees or civil commotion, whether or not such loss, due 
to change in temperature or interruption of operations, is 
covered by this policy as to other perils. 

Provisions Applicable Only to Loss by Aircraft and 
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Vehicles: Loss by “aircraft” includes direct loss by ob¬ 
jects falling therefrom. The term “vehicles,” as used in 
this Extended Coverage, means vehicles running on land 
or tracks. This Company shall not be liable, however, for 
loss (a) by any vehicle owned or operated by the Insured 
or by any tenant of the described premises; (b) to aircraft 
or vehicles including contents other than stocks of aircraft 
or vehicles in process of manufacture or for sale; (c) to 
fences, driveways, sidewalks or lawns. 

Provisions Applicable to Smoke: The term “smoke” 
as used in this Extended Coverage means only smoke due 
to a sudden, unusual and faulty operation of any heating 
or cooking unit, only when such unit is connected to a 
chimney by a smoke pipe, and while in or on the premises 
described in this policy, excluding, however, smoke from 
fireplaces or industrial apparatus. 

Provisions Applicable Only when this Extended Cover¬ 
age is attached to a Policy Covering Extra Expense, 
Rents: When this Extended Coverage is attached to a 
policy covering Extra Expense, Rents, the term “direct,” 
as applied to loss, means loss, as limited and conditioned 
in such policy, resulting from direct loss to described 
property from perils insured against; and, while the busi¬ 
ness of the owner or tenant(s) of the described building(s) 
is interrupted by a strike at the described location, this 
Company shall not be liable for any loss owing to interfer¬ 
ence by any person (s) with rebuilding, repairing or re¬ 
placing the property damaged or destroyed or with the 
resumption or continuation of business. 

This Certificate of Insurance is furnished simply as a 
memorandum of said Policy as it stands at the date of 
issue hereof, and is given as a matter of information only, 
and confers no rights on the holders. Said original policy 
is subject to endorsement, alteration, transfer, assignment 
and cancellation, without notice to the holder of this cer¬ 
tificate. 

/s/ G. E. Weitzel, Agent 
Dated. 
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CERTIFICATE OF INSURANCE 

STANDARD FIRE INSURANCE POLICY 
of the State of New York 
Expires SEPTEMBER 18, 1949 
Property Thomas Circle & M Sts., N. W. 

Amount $ 50,000.00 Total Premium $ 175.00 
Insured HELEN E. LOUGELIN 

See inside of policy for perils covered 
, No. 99300-41536 

The President and Directors of the 
FIREMEN’S INSURANCE COMPANY 
of Washington and Georgetown 
in the District of Columbia 
Chartered by Congress 1837 

It is important that the written portions of all policies 
covering the same property read exactly alike. If they 
do not, they should be made uniform at once. 

EXCERPTS FROM PLAINTIFFS’ EX. 4 

Filed May 16 1950 Harry M. Hull, Clerk 

No. 99300 A Stock Company 

The President and Directors of the 
Firemen’s Insurance Company 
Chartered by Congress 1837 
of Washington and Georgetown 
in the District of Columbia 

Amount....$jS r ee Certificate Rate See Certificate Premium 
$ See Certificate Extended Coverage* See Certificate Rate 
See Certificate Premium $ See Certificate Total Premium 
$ See Certificate 

• ~ "* 

* No insurance attaches in connection with Extended Coverage Perils 
unless “Rate” and “Premium” is specified above and Extended Coverage 
endorsement is attached to this policy. 

In Consideration of the Provisions and Stipulations 
herein or added hereto and of The Sum Named In Each 
Certificate Dollars Premium this company, for the term of 
Hereafter Specified from the See Certificate day of...., 19_ 
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to the See Certificate day of...., 19_ at noon, Standard 

Time, at location of property involved, to an amonnt not 
exceeding The Sum Named In Each Certificate Dollars, 
does insure The Certificate As Issued by Fidelity Mortgage 
Investment Compcmy and legal representatives, to the ex¬ 
tent of the actual cash value of the property at the time 
of loss, but not exceeding the amount which it would cost 
to repair or replace the property with material of like kind 
and quality within a reasonable time after such loss, with¬ 
out allowance for any increased cost of repair or recon¬ 
struction by reason of any ordinance or law regulating 
construction or repair, and without compensation for loss 
resulting from interruption of business or manufacture, nor 
in any event for more than the interest of the insured, 
against all DIRECT LOSS BY FIRE, LIGHTNING AND 
BY REMOVAL FROM PREMISES ENDANGERED BY 
THE PERILS INSURED AGAINST IN THIS POLICY, 
EXCEPT AS HEREINAFTER PROVIDED, to the prop¬ 
erty described hereinafter while located or contained as 
described in this policy, or pro rata for five days at each 
proper place to which any of the property shall necessarily 
be removed for preservation from the perils insured 
against in this policy, but not elsewhere. 

Assignment of this policy shall not be valid except with 
the written consent of this Company. 

This policy is made and accepted subject to the foregoing 
provisions and stipulations and those hereinafter stated, 
which are hereby made a part of this policy, together with 
such other provisions, stipulations and agreements as may 
be added hereto, as provided in this policy. 

In Witness Whereof, this Company has executed and 
attested these presents; but this policy shall not be valid 
unless countersigned by the dulv authorized Agent of this 
Company at WASHINGTON, D. C. 

/s/ A. W. Howard Secretary. 

/s/ W. M. Hoffman President. 

/s/ Jas. N. Fitzpatrick Agent. 

Countersigned this 8th day of March, 1945 

Filed May 16 1950 Harry M. Hull, Clerk 
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1 j Concealment, This entire policy shall be void if, whether 

2 fraud. before or after a loss, the insured has wil- 

3 I fully concealed or misrepresented any ma- 

4 terial fact or circumstance concerning this insurance or the 

5 subject thereof, or the interest of the insured therein, or in case 

6 of any fraud or false swearing by the insured relating thereto. 

7 Uninsurable This policy shall not cover accounts, bills, 

8 and currency, deeds, evidences of debt, money or 

9 excepted property, securities; nor, unless specifically named 

10 hereon in writing, bullion or manuscripts. 

11 Perils not This Company shall not be liable for loss by 

12 included. fire or other perils insured against in this 

13 policy caused, directly or indirectly, by: (a) 

14 enemy attack by armed forces, including action taken by mili- 

15 tary, naval or air forces in resisting an actual or an immediately 

16 impending enemy attack; (b) invasion; (c) insurrection; (d) 

17 rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 

18 order of any civil authority except acts of destruction at the time 

19 of and for the purpose of preventing the spread of fire, provided 

20 that such fire did not originate from any of the perils excluded 

21 by this policy; (i) neglect of the insured to use all reasonable 

22 means to save and preserve the property at and after a loss, or 

23 when the property is endangered by fire in neighboring prem- 

24 ises; (j) nor shall this Company be liable for loss by theft. 

25 Other Insurance. Other insurance may be prohibited or the 

26 amount of insurance may be limited by en- 

27 dorsement attached hereto. 

28 Conditions suspending or restricting insurance. Unless other- 

29 wise provided in writing added hereto this Company shall not 

30 be liable for loss occurring 

31 (a) while the hazard is increased by any means within the con- 

32 trol or knowledge of the insured; or 

33 (b) while a described building, whether intended for occupancy 

34 by owner or tenant, is vacant or unoccupied beyond a period of 

35 sixty consecutive days; or 

36 (c) as a result of explosion or riot, unless fire ensue, and in 

37 that event for loss by fire only. 

38 Other perils Any other peril to be insured against or sub- 

39 or subjects. ject of insurance to be covered in this policy 

40 shall be by endorsement in writing hereon or 

41 added hereto. 

42 Added provisions. The extent of the application of insurance 

43 under this policy and of the contribution to 

44 be made by this Company in case of loss, and any other pro- 

45 vision or agreement not inconsistent with the provisions of this 

46 policy, may be provided for in writing added hereto, but no pro- 

47 vision may be waived except such as by the terms of this policy 

48 is subject to change. 
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interests and 
obligations. 


49 Waiver No permission affecting this insurance shall 

50 provisions. exist, or waiver of any provision, be valid, 

51 unless granted herein or expressed in writing 

52 added hereto. No provisions, stipulation or forfeiture shall ble 

53 held to be waived by any requirement or proceeding on the part 

54 of this Company relating to appraisal or to any examination 

55 provided for herein. 

56 Cancellation This policy shall be cancelled at any tinie 

57 of policy. at the request of the insured, in which case 

58 this Company shall, upon demand and sur- 

59 render of this policy, refund the excess of paid premium abo^e 

60 the customary short rates for the expired time. This pol- 

61 icy may be cancelled at any time by this Company by giving 

62 to the insured a five days' written notice of cancellation wim 

63 or without tender of the excess of paid premium above the pro 

64 rata premium for the expired time, which excess, if not ten- 

65 dered, shall be refunded on demand. Notice of cancellation shall 

66 state that said excess premium (if not tendered) will be re- 

67 funded on demand. 

68 Mortgagee If loss hereunder is made payable, in whole 

69 interests and or in part, to a designated mortgagee not 

70 obligations. named herein as the insured, such interest in 

71 this policy may be cancelled by giving to such 

72 mortgagee a ten days’ written notice of can- 

73 cellation. 

74 If the insured fails to render proof of loss such mortgagee, upon 

75 notice, shall render proof of loss in the form herein specified 

76 within sixty (60) days thereafter and shall be subject to the pro- 

77 visions hereof relating to appraisal and time of payment and of 

78 bringing suit. If this Company shall claim that no liability ex- 

79 isted as to the mortgagor or owner, it shall, to the extent of pay- 

80 ment of loss to the mortgagee, be subrogated to all the mort- 

81 gagee's rights of recovery, but without impairing mortgagee's 

82 right to sue; or it may pay off the mortgage debt and require 

83 an assignment thereof and of the mortgage. Other provisions 

84 relating to the interests and obligations of such mortgagee may 

85 be added hereto by agreement in writing. 

86 Pro rata liability. This Company shall not be liable for a greater 

87 proportion of any loss than the amount 

88 hereby insured shall bear to the whole insurance covering the 

89 property against the peril involved, whether collectible or not. 

90 Requirements in The insured shall give immediate written 

91 case loss occurs, notice to this Company of any loss, protect 

92 the property from further damage, forthwith 

93 separate the damaged and undamaged personal property, put 

94 it in the best possible order, furnish a complete inventory of 

95 the destroyed, damaged and undamaged property, showing in 

96 detail quantities, costs, actual cash value and amount of loss 
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97 claimed; and within sixty days after the loss, unless such time 

98 is extended in writing by this Company, the insured shall render 

99 to this Company a proof of loss, signed and sworn to by the 

100 insured, stating the knowledge and belief of the insured as to 

101 the following: the time and origin of the loss, the interest of the 

102 insured and of all others in the property, the actual cash value of 

103 each item thereof and the amount of loss thereto, all encum- 

104 brances thereon, all other contracts of insurance, whether valid 

105 or not, covering any of said property, any changes in the title, 

106 use, occupation, location, possession or exposures of said prop- 

107 erty since the issuing of this policy, by whom and for what 

108 purpose any building herein described and the several parts 

109 thereof were occupied at the time of loss and whether or not it 

110 then stood on leased ground, and shall furnish a copy of all the 

111 descriptions and schedules in all policies and, if required, verified 

112 plans and specifications of any building, fixtures or machinery 

113 destroyed or damaged. The insured, as often as may be reason- 

114 ably required, shall exhibit to any person designated by this 

115 Company all that remains of any property herein described, and 

116 submit to examinations under oath by any person named by this 

117 Company, and subscribe the same; and, as often as may be 

118 reasonably required, shall produce for examination all books of 

119 account, bills, invoices and other vouchers, or certified copies 

120 thereof if original be lost, at such reasonable time and place as 

121 may be designated by this Company or its representative, and 

122 shall permit extracts and copies thereof to be made. 

123 Appraisal. In case the insured and this Company shall 

124 fail to agree as to the actual cash value or 

125 the amount of loss, then, on the written demand of either, each 

126 shall select a competent and disinterested appraiser and notify 

127 the other of the appraiser selected within twenty days of such 

128 demand. The appraisers shall first select a competent and diflr- 

129 interested umpire; and failing for fifteen days to agree upon 

130 such umpire, then, on request of the insured or this Company, 

131 such umpire shall be selected by a judge of a court of record in 

132 the state in which the property covered is located. The ap- 

133 praisers shall then appraise the loss, stating separately actual 

134 cash value and loss to each item; and, failing to agree, shall 

135 submit their differences, only, to the umpire. An award in writ- 

136 ing, so itemized, of any two when filed with this Company shall 

137 determine the amount of actual cash value and loss. Each 

138 appraiser shall be paid by the party selecting him and the ex- 

139 penses of appraisal and umpire shall be paid by the parties 

140 equally. 

141 Company’s It shall be optional with this Company to 

142 options. take all, or any part, of the property at the 

143 agreed or appraised value, and also to re- 
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144 pair, rebuild or replace the property destroyed or damaged with 

145 other of like kind and quality within a reasonable time, on giv- 

146 ing notice of its intention so to do within thirty days after the 

147 receipt of the proof of loss herein required. 

148 Abandonment. There can be no abandonment to this Corn- 

149 pany of any property. 

150 When loss The amount of loss for which this Company 

151 payable. may be liable shall be payable sixty days 

152 after proof of loss,' as herein provided, is 

153 received by this Company and ascertainment of the loss is made 

154 either by agreement between the insured and this Company ex- 

155 pressed in writing or by the filing with this Company of an 

156 award as herein provided. 

157 Suit. No suit or action on this policy for the recov- 

158 ery of any claim shall be sustainable in any 

159 court of law or equity unless all the requirements of this policy 

160 shall have been complied with, and unless commenced within 

161 twelve months next after inception of the loss. 

162 Subrogation. This Company may require from the insured 

163 an assignment of all right of recovery against 

164 any party for loss to the extent that payment therefor is made 

165 by this Company. 

ATTACH FORM BELOW THIS LINE 

D. C. 

Form No. 250 

Jan. 1945 . . I 


DWELLING AND CONTENTS FORM 

Attached to and forming a part of Policy No. 99300 of 
the Firemen’s Insurance Company of Washington and 
Georgetown issued at its Washington, D. C., Agency. 

Jas. M. Fitzpatrick, Jr., Agent 
This policy covers the following described property, all 

situated. 

Washington, D. C. 

•Item 1. $..ON the.-. 

dwelling, occupied by not exceeding three families, includ¬ 
ing building equipment and fixtures and outdoor equipment 
pertaining to the service of the premises (if the propertyj 
of the owner of the dwelling), while located on the above 
described premises, but not trees, shrubs or plants. 
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The Insured may apply up to 10 per cent (10%) of the 
amount specified for Item 1 to cover on private structures 
appertaining to the above described premises and located 
thereon. 

The Insured may apply up to ten per cent (10%) of 
the amount specified for Item 1 on rental value as defined 
in Item 8, but not exceeding one-twelfth (1/12) of said ten 
per cent (10%) for each month the above described dwell¬ 
ing or appurtenant private structures or parts thereof are 
untenantable. 

•Item 2. $. ON household and personal 

property usual to a dwelling (except motor vehicles, boats 
and aircraft), including household and personal property 
purchased under an installment plan and usual to a dwell¬ 
ing, belonging to the Insured or a member of the family 
of the Insured or a servant thereof, while contained in the 
above described dwelling or appurtenant private structures 
or while on the above described premises. 

The Insured may apply up to ten per cent (10%) of the 
amount specified for Item 2 to property described therein 
and insured thereby (except animals and pets) belonging 
to the Insured or any member of the family of, and perma¬ 
nently residing with, the Insured, while elsewhere than on 
the described premises but within the limits of that part 
of Continental North America included within the United 
States of America, Alaska, the Dominion of Canada and 
Newfoundland; however, it is warranted by the Insured 
that such extension of this insurance shall in no wise inure 
directly or indirectly to the benefit of any carrier or other 
bailee. 

The Insured (if not the owner of the described prem¬ 
ises) may apply up to ten per cent (10%) of the amount 
specified for Item 2 to cover improvements, alterations or 
additions to the above described dwelling and private 
structures appertaining thereto. 

Loss, if any, under Item 2 shall be adjusted with and 
payable to the Insured specifically named. 
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•Item 3. $. ON_ 

•Item 4. $. ON_ 


•Item 5. $. ON 


•Item 6. $. ON 


•Item 7. $. ON trees, shrubs and plants on 


the above described premises but this Company shall not 

be liable for more than $. on any one tree,. 

$.on any one shrub, nor $.on any 

one plant. 

•Item 8. $.. ON the rental value (as here¬ 

inafter defined) of dwelling and appurtenant private struc¬ 
tures or parts thereof described in Item 1. The term 
“rental value” shall mean the fair rental value of the 
dwelling or appurtenant private structures whether 
rented or not for the period of time required with the exer¬ 
cise of due diligence and dispatch to restore the same to 
a tenantable condition, less such charges and expenses as 
do not continue. 

TOTAL $_ 

•Insurance attaches only to those items for which an 
amount is shown in the space provided therefor and not 
exceeding said amount. 

Loss, if any, on buildings, payable to 
as mortgagee, subject to conditions of 

Standard Mortgagee Clause hereon. 

Address of Mortgagee 

Extended Coverage (Perils of Windstorm, Hail, Explo¬ 
sion, Riot, Riot Attending a Strike, Civil Commodition, 
Aircraft, Smoke, Vehicles, Except as Hereinafter Pro¬ 
vided) : Coverage against the perils indicated in the 
above caption in accordance with and subject to all the 
terms and conditions of the Extended Coverage Appear¬ 
ing on the back of this form will become effective only in 
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consideration of an additional premium next specifically in¬ 
serted herein.. Additional premium, $_ 

Automatic Reinstatement Clause: In the event of any 
loss payment under this policy not exceeding Two Hun¬ 
dred and Fifty Dollars ($250) the amount of insurance 
under this policy shall not be reduced. 

Electrical Apparatus Clause: If electrical appliances 
or devices (including wiring) are covered under this policy, 
this Company shall not be liable for any electrical injury 
or disturbance to the said electrical appliances or devices 
(including wiring) caused by electrical currents artificially 
generated unless fire ensues, and if fire does ensue this 
Company shall be liable only for its proportion of loss 
caused by such ensuing fire. 

Inherent Explosion Clause: Insurance under this policy 
shall include liability for any direct loss caused by explo¬ 
sion occurring in the above described dwelling or appur¬ 
tenant private structures or in any structure containing 
property covered hereunder from hazards inherent therein, 
but this Company shall not be liable for explosion originat¬ 
ing within steam boilers, steam pipes, steam turbines, steam 
engines, fly-wheels, located in any such structure. 

Permission Granted: (a) For such use of premises 
as is usual or incidental to the occupancy of a dwelling; 
(b) to make alterations, additions and repairs and to com¬ 
plete structures in course of construction; (c) to be un¬ 
occupied or vacant without limit of time; (d) to keep 
boarders or roomers, provided the building does not con¬ 
tain more than twenty (20) rooms, excluding bathrooms. 

Consequential Loss and Damage Assumption Clause: 
This policy also covers any loss or damage to the property 
described in Item 2, only while contained in the above 
named building and not elsewhere, caused by interruption 
of power or change of temperature resulting from the total 
or partial destruction or disablement by the perils insured 
hereunder of the power, heating, cooling or refrigerating 
apparatus, including all connections or supply pipes. 
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In consideration of the several sums to be specified and 
entered on the Entry Certificate to be hereafter issued 
to which the conditions of this policy attach and the con¬ 
siderations to be paid by the Assured as named in said 
Entry Certificate, this Company agrees to protect the 
Assured as named in said Entry Certificate (as issued 
and properly countersigned by FIDELITY MORTGAGE 
INVESTMENT COMPANY, AGENT, in the capacity of 
agent or by duly authorized person specified to act in 
that capacity by the said FIDELITY MORTGAGE IN¬ 
VESTMENT COMPANY, AGENT) in accordance with 
the policy conditions as herein named and any endorse¬ 
ments or forms which may hereafter be made a part of 
this contract duly authorized by the Agent and approved 
by this Company. 

It is understood and agreed that this policy complies 
with all rules and regulations of the Rating Bureau of 
the District of Columbia, and forms filed by said Rating 
Bureau of the District of Columbia, with the Commis¬ 
sioner of Insurance of the District of Columbia. 

Attached to and forming part of Policy No. 99300 of 
the Firemen's Insurance Company of Washington and 
Georgetown. 

/s/ Jas. M. Fitzpatrick, Jr. 

Ass't Secretary 

PLAINTIFFS’ EX. 5 

Filed May 16 1950 Harry M. Hull, Clerk 

CA 1384 - 48 
COPY 
Law Offices 
of 

LUCIEN H. MERCIER 
Metropolitan Bank Building 
Washington 5, D. C. 
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Lucien H. Mercier 
N. Meyer Baker 

Telephones Metropolitan 2242 - 2243 
Cable Address LUCMER 

July 27, 1947 

Mr. Leopold V. Freudberg, Esq., 

Woodward Building, 

Washington, D. C. 

In re — Firemen’s Insurance Company, 

Policy No. 99300 - 41536 
. Helen 0. Loughlin 

Dear Mr. Freudberg: 

I am placed in a very embarrassing situation with 
my client, Firemen’s Insurance Company of Washington 
and Georgetown, by reason of the delay which has efisued 
since your employment as a result of my letter to your 
client. At the time you were employed, you suggested 
that you would like me to hold the matter up for a week 
or ten days, and, of course, a great deal more time than 
that has elapsed, actually over one month. I have called 
your office every day this week and left messages for you 
to call, but evidently you did not receive the messages. 

It so happens that my client has a considerable amount 
of re-insurance in effect under the policy in question. 

In order that the record may be straight, and in order 
to protect our own situation on the re-insurance which we 
have under the above policy, I do now, on behalf of the 
Firemen’s Insurance Company of Washington and George¬ 
town, deny any and all liability under the above policy, 
and on the proof of loss filed, for the alleged loss of April 
19, 1947, on the grounds as follows: 

1. Helen E. Loughlin has at no time ever had a pecuni¬ 
ary interest in the property in question, and, accordingly, 
her answer to Question 3 of the Proof of Loss Claim Form 
to the effect that her interest in the property in the policy 
was 1 ‘sole and unconditional ownership” was, to say the 
least, an erroneous statement under oath. 
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2. Even if she were the sole and unconditional owner 
of the property in question, no loss was suffered by her 
because the property was under contract of sale for a cer¬ 
tain definite price before the fire ever occurred; and the 
property was settled for after the fire occurred on the 
basis of the purchaser paying the full and complete con¬ 
sideration recited in the contract. It goes without saying 
that if, prior to the loss, Miss Loughlin thought the prop¬ 
erty worth only the contract price, Miss Loughlin suffered 
no loss whatsoever if after the fire she received the full 
contract price. 

As you know, a contract for insurance against fire is 
merely a contract of indemnity under which the insurance 
company agrees to place the insured in the same pecuniary 
position in which she found herself prior to the fire so that 
the insured would not lose by reason of the fire. Our in¬ 
demnity under the policy was never called into operation 
because, Miss Loughlin never having suffered any pecuni-, 
ary loss, there was never indemnity to satisfy. 

3. The property in question was untenanted at the 
time of the loss and was untenanted for a period of time 
greater than permitted by the insurance company contract. 

The above are some of the main points which lead me 
to completely deny, on behalf of the Firemen’s Insurance 
Company of Washington and Georgetown, any and all lia¬ 
bility on the policy in question. 

This is being dictated on Sunday, as I am leaving town 
tomorrow morning to be gone for two weeks. I wanted 
to tell you this on the telephone this week so that we 
might have a conference about the case before I left. The 
recital of the above reasons for denying liability does not 
exclude the failure to comply with the request as contained 
in my letter of June 20. 

I shall be glad to hear from you after I return to the 
City. It looks as though I will be back for only one day 
when I return, and then I will be away until after Sep¬ 
tember 1. 
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With my kind personal regards, I am, 

Sincerely yours, 

/s/ Lucien H. Mercier 

PLAINTIFFS’ EX. 6 

Filed May 16 1950 Harry M. Hull, Clerk 
CA 1384-48 

ACE WRECKING AND BUILDING 
MATERIAL CO. 

Washington 19, D. C. 

Office 

4002 Minnesota Avenue, N. E. 

Lincoln 7022 
Yard 

4004 Minnesota Avenue, N. E. 

(At Benning Rd.) 

July 17,1947 

Helen E. Loughlin 
817 9th Street, N. W. 

Washington, D. C. 

Dear Madam: 

Several months ago, we called in a bid offering two 
thousand dollars, ($2000) for the salvage materials then 
contained in 1205 Thomas Circle. 

We have just completed an inspection of this building 
and find that due to the recent fire the roof, roof-rafter 
and the third floor ceiling joist have been burnt to such 
a degree that they are of no salvage value. The roof is 
burnt to such an extent that it is dangerous and not of 
a desirable nature, and our offer of two thousand dollars 
is being recinded. 

However we will demolish the building at no cost to 
you, paying for all permits and furnish the necessary in¬ 
surance required to do this. 

Yours truly, 

ACE.WRECKING AND BUILDING MATERIAL CO. 

/s/ Gilbert C. Fisher 
Gilbert C. Fisher 
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PLAINTIFF’S EX. 7 

Filed May 16 1950 Harry M. Hull, Clerk 
CA 1384-46 

August 22, 1946 

Perpetual Building Association 
500 11th Street, N. W. 

Washington, D. C. 

Attention: Mr. Edward Baltz, Secretary 
Dear Mr. Baltz: 

\ 

Pursuant to our telephone conversation of today, I send 
you herewith a set of preliminary plans indicating the 
type of apartment hotel which would be constructed on 
the site we own, that is, 1325, 1327, and 1329 M Street and 
the “Wylie Property” on the comer of Thomas Circle 
and M Street. We own lots A, B, C and D in Square 245 
and the “Wylie Property” consists of Lots E and 0 in 
Square 245. 

You will notice that there are sixty-five one-room, 
kitchen, bath units per floor, and the property is zoned 
90-C which permits eight floors. However, in view of the 
fact that they are permitting 110 ft. on the South side of 
Thomas Circle, we feel that by asking the Zoning Adjust¬ 
ing Board -we can obtain permission to go 110 ft. on this 
comer because it faces such a wide area. We have received 
such encouragement in our conversations and, therefore, 
are lead to believe that the special zoning will be allowed. 

For your further guidance, the estimated building will 
contain approximately 3,250,000 total cubage based on the 
present zoning. If the zoning is changed, of course, the 
cubage will be higher. 

We will be more than happy to enter into an arrange¬ 
ment with you in which we will give you the first oppor¬ 
tunity of the permanent financing under a mutually satis¬ 
factory understanding. We further wish to advise you 
that we paid $200,000.00 for the “Wylie Property” and 
we have an offer of $250,000.00 at present. It is our plan 
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to start construction as soon as the regulations so permit 
and as soon as building materials become available. We 
desire a loan of $150,000.00, but I believe we would be will¬ 
ing to take a little less if it becomes necessary. 

The writer will be out of town all next week but my 
associate, Mr. Levin, will be in touch with you in the 
next few days. 

Thanking you for giving us your prompt attention, I am 

Very truly yours, 

COLONIAL CONSTRUCTION COMPANY 

By- 

Nathaniel J. Taube 
President 

NJT/mb 

P. S.: Please note that the loan requested will be cov¬ 
ered only by Lots E and O, containing approximately 
23,816.10 square ft., as the other buildings are owned by 
us subject to a first mortgage. 

DEFENDANT’S EX. 1 

Filed May 16 1950 Harry M. Hull, Clerk 
CA 1384-48 
SALES CONTRACT 

Received from George P. Plummer a deposit of Forty- 
five Thousand Dollars ($45,000.00) to be applied as part 
payment of the purchase price of Lot E in Square 245 
with improvements thereon known as No. 1205 Vermont 
Avenue, N. W., Lots B, C and D in Square 245 with im¬ 
provements thereon known as Nos. 1325, 1327 and 1329 
M Street, Northwest, Washington, D. C., and Lot O in 
Square 245 with improvements thereon, upon the following 
terms of sale: 

Total price of property Three hundred seventy-five thou¬ 
sand Dollars ($375,000.00). 
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The purchaser agrees to pay Three hundred seventy-five 
thousand Dollars ($375,000.00) cash at the date of convey¬ 
ance, of which sum this deposit shall be a part. 

The property is sold free of encumbrance, except as to 
monthly tenancies on Lots B, C, D and O; and the right 
to the sellers to lease Lot E with or without the improve¬ 
ments thereon, which said lease shall be terminable upon 
a ninety (90) days written notice to the tenant to vacate; 
otherwise title is to be good of record and in fact and 
free of covenants, conditions, restrictions, easements and 
rights of way, if any, whether of record or not, excepting 
only such as are duly established by the District of Co¬ 
lumbia or Federal Government; otherwise said deposit is 
to be returned and sale declared off at the option of the 
purchaser, unless the defects are of such character that 
they may readily be remedied by legal action, but the sell¬ 
ers and agent are hereby expressly released from all liabil¬ 
ity for damages by reason of any defect in the title. In 
case legal steps are necessary to perfect the title, such 
action must be taken by the sellers promptly at their own 
expense, whereupon the time herein specified for full 
settlement by the purchaser will thereby be extended for 
the period necessary for such prompt action; not to exceed, 
however, a period of nine (9) months from the date of 
this contract, unless further extended by the purchaser. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to certificate of taxes as 
issued by the Collector of Taxes of the District of Colum¬ 
bia, except that assessments for improvements completed 
prior to the date hereof, whether assessment therefor has 
been levied or not, shall be paid by the sellers or allowance 
made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, are to be at the cost of 
the purchaser; provided, however, that if upon examina¬ 
tion the title should be found defective, the sellers hereby 


110 A 


agree to pay the cost of the examination of the title and 
also to pay the agent herein a commission hereinafter 
provided for, just as though the sale had actually been 
consummated and all the terms of the contract complied 
with. 

Within thirty (30) days after the zoning change men¬ 
tioned below, or as soon after said zoning change as the 
report on the title can be secured if promptly ordered by 
the purchaser, but not later than nine (9) months from the 
date of this contract, the sellers and the said purchaser 
are required and agree to make full settlement of said 
purchase in accordance with the terms hereof. If the pur¬ 
chaser shall fail to do so, the deposit herein provided for 
may be forfeited, in which event the purchaser shall be 
relieved from further liability hereunder. In the event 
of the forfeiture of the deposit, the sellers shall allow 
the agent as compensation for its services to them the 
amount it would have received as compensation had the 
sale been consummated. In the event the sellers fail to 
secure a change in zoning mentioned below, the said deposit 
of Forty-five thousand Dollars ($45,000.00) shall be re¬ 
turned to the purchaser and the sellers relieved from fur¬ 
ther liability hereunder. 

This sale is made subject also to the following condi¬ 
tions: 

1. That the zoning of Lots B, C, D, and E in Square 
245 be changed from Residential to First Commercial D 
area use before the settlement date and that sellers shall 
take prompt action to effect the zoning change upon the 
acceptance and approval of this' contract by the sellers. 

2. The purchaser will assist and cooperate with the sell¬ 
ers in securing the change of zoning aforesaid, and to that 
end will in good faith attempt to secure the necessary 
consents and witnesses, employ counsel, if necessary, and 
perform such other duties as may be required, all at his 
own expense, to obtain the change of zoning. 


Ill A 


Settlement is to be made at the office of H. L. Rust 
Company or at title company searching title, and deposit 
with H. L. Rust Company of the purchase money, the deed 
of conveyance for execution and such other papers as are 
required of either party by the terms of this contract 
shall be considered good and sufficient tender of perform¬ 
ance of the terms hereof. 

Sellers agree to execute the usual special warranty deed 
and pay for Federal revenue stamps on the deed. Prop¬ 
erty is sold subject to existing and proposed tenancies 
hereinabove described. 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the sellers. 

All notices of violation of municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecution in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the sellers and the prop¬ 
erty conveyed free thereof. This provision shall survive 
the delivery of the deed thereunder. 

The sellers agree to pay to H. L. Rust Company, their 
agent, the regular rate of commission fixed by the Wash¬ 
ington Real Estate Board, and the title company, or the 
real estate office through which the settlement is made is 
hereby authorized and directed to make deduction of the 
aforesaid commission from the proceeds of sale and to 
make payment thereof to the said agent. Entire deposit 
to be held by H. L. Rust Company until settlement here¬ 
under is made. 

The parties to this contract mutually agree that it shall 
be binding upon their respective heirs, executors, adminis¬ 
trators or assigns. 

This contract, made in triplcate, when ratified by the 
sellers contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
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conditions, statements or representations, oral or written, 
not herein contained. 

H. L. Rust Company 

By: /s/ G. Edward Altemus 

Vice President, Agent 

We, the undersigned, being the legal and equitable own¬ 
ers of the hereinbefore described property, hereby ratify, 
accept and agree to the above memorandum of sale and 
acknowledge it to be our contract. 

November 14,1946 

/s/ George P. Plummer 
Purchaser 

/s/ Helen E. Loughlin 
/s/ Rose Levin 
/s/ Carmen A. Evans 
/s/ Nathaniel J. Taube 
Sellers 

DEFENDANT’S EX. 2 

Filed May 16 1950 Harry M. Hull, Clerk 

THIS AGREEMENT made this day of August, 
1947, by and between the ACE WRECKING & BUILD¬ 
ING MATERIAL CO., partv of the first part, and 
COLONIAL INVESTMENT COMPANY of Washington, 
D. C., party of the second part; WITNESSETH 

1. The party of the first part at its sole cost and ex¬ 
pense agrees to raze and demolish the brick dwelling 
known as 1205 Thomas Circle, N. W., Washington, D. C., 
otherwise known as Lot E, Square 245. 

2. It is understood and agreed that the work will be 
commenced on August 11, 1947 provided a permit can be 
obtained by that time. It being understood, however, that 
the application for the said permit shall be filed immedi¬ 
ately. 

3. The party of the first part agrees to remove and 
cart away from said lot all building materials which were 
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a part of the dwelling and which shall become property 
of the party of the first part. It is also agreed that the 
party of the first part shall remove and cart away from 
sail lot all trash and debris of whatsoever character that 
may result from the demolition of said dwelling and they 
shall leave the lot in a safe condition. 

4. The party of the first part shall not remove or dam¬ 
age the brick tool house at the rear of said lot nor the 
iron fences or brick walls surrounding said lot. It may, 
however, remove a section of the fence to permit the 
ingress and egress of trucks. It is understood that the 
party of the first part will remove all debris such as tin, 
wood, and lathes leaving only brickbats and mortar in the 
basement and will level off the grounds with a bulldozer 
leaving the same in a clean condition. The shrubbery and 
trees and the brick walks located on the premises shall 
not be removed or damaged by the parties of the first 
part, except where necessary to perform the work re¬ 
quired hereunder. 

5. It is understood and agreed that all of said work in 
connection with the demolition and removal of the afore¬ 
said dwelling materials and debris shall be at the sole 
cost and expense of the parties of the first part and they 
shall comply with all laws, ordinances, rules and regula¬ 
tions of the Federal and District of Columbia authorities 
affecting the work hereunder and shall secure and obtain 
any and all permits, licenses and consents that may be 
necessarv in connection therewith. 

6. The party of the first part agrees that they shall 
be solely responsible for all risk of damage from what¬ 
soever cause arising hereunder and they shall indemnify 
and save harmless the party of the second part from and 
against all claims and suits for damages for personal in¬ 
juries including death or for property damage or loss 
of property arising from or in any manner growing out 
of the work of razing said dwelling and any other improve¬ 
ments on said lot and the party of the first part shall 
simultaneously with the execution of this agreement pro- 
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vide adequate insurance satisfactory to the party of the 
second party to afford full protection to the said party 
of the second part and the party of the first part 

7. It is understood that you will prosecute this work 
diligently without abandoning the job until the demolition 
is completely accomplished. 

8. This agreement shall bind the parties hereto and 
their respective executors, administrators, successors and 
assigns. 

IN WITNESS WHEREOF the parties hereto have exe¬ 
cuted this agreement as of the day and year first above 
written. 

ACE WRECKING & BUILDING 
MATERIAL CO. 

By /s/ Gilbert C. Fisher 
COLONIAL INVESTMENT 
COMPANY 

By /s/ Nathan Levin - 
Nathan Levin 
President 

DEFENDANT’S EX. 3 

Filed May 16 1950 Harry M. Hull’ Clerk 
CA 1384-48 

LEASE: SHORT FORM 

THIS LEASE 
Form letter of C & P Tel Co. 

Cancelled 13 June 47 

Made by and between Helen E. Loughlin, lessor, and 
Benjamin Frivol, lessee. 

WITNESSETH, That the lessor does hereby let and 
demise to the lessee, the following described premises: 
Lot E in Square 245; otherwise known as 1205 Thomas 
Circle, N. W. Washington, D. C. for the term of Nine 
Months commencing on the 5th day of January, 1947, and 
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ending on the 4th day of October, 1947, for the snm of 
Two Hundred twenty five and no/100 Dollars per annum, 
payable in monthly installments of Twenty-five and no/100 
Dollars, in advance, at 815-17 Ninth Street, N. W., Wash¬ 
ington, D. C. the first payment to be made on the 5th day 
of January, 1947, and a like snm on the 5th day of each 
and every month thereafter. 

And the said lessee covenant that he will not carry on 
any business therein (except that of dwelling) nor sublet 
the said premises or assign this lease in whole or in part 
without the consent in writing of said lessor; that he will 
not use said premises for disorderly or unlawful purposes; 
that he will pay the said rent as above stated, and all bills 
for gas and electricity used on the premises, making the 
necessary deposits at the respective offices to secure same; 
that he will pay all water rents for said premises during 
said tenancy thereof; that all repairs rendered necessary 
by the negligence of the lessee shall be paid by lessee, 
and that he will surrender the same at the expiration of 
the 9th month tenancy in good order, ordinary wear and 
tear and damage by the act of God or public enemy ex¬ 
cepted. x 

PROVIDED, That if the lessee shall fail to pay the said 
rent in advance as aforesaid, although there shall have 
been no legal or formal demand for the same, or shall 
neglect to pay the electricity, water rent or gas bills at 
the time and on the day when the same shall fall due and 
be payable as hereinbefore mentioned, or shall sublet or 
assign the said premises, or carry on any business therein 
' except that of dwelling aforesaid, without the written con¬ 
sent as aforesaid; or shall use the same for any dis¬ 
orderly or unlawful purpose, or break either of the afore¬ 
said covenants, then, and in either of said events, this 
Lease, and all things herein contained, shall cease and de¬ 
termine, and shall operate as a NOTICE TO QUIT, the 
thirty days’ notice to quit being hereby expressly waived. 
And the said lessor, her heirs and assigns, shall and may 
proceed to recover possession of said premises under and 
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by virtue of the provisions of the Code of Law for the 
District of Columbia, to regulate proceedings in cases be¬ 
tween landlord and tenant. 

AND IT IS FURTHER PROVIDED, That if, under 
the provisions of this lease, a seven days’ summons shall 
be served, and a compromise or settlement shall be made 
thereupon, it shall not constitute a waiver of any covenant 
herein contained. And the said lessee hereby agree to 
deliver the premises in the same order in which they were 
received, usual wear and tear, fire and storm excepted, 
and it is also hereby agreed that no waiver of one breach 
of any covenant herein contained shall be construed to 
waive or in any manner affect the covenants of this Lease. 

AND IT IS FURTHER PROVIDED, That if said prem¬ 
ises become uninhabitable by reason of fire or other cas- 
uality not caused by the negligence of the tenant, his serv¬ 
ants or agents, the rental herein reserved shall be sus¬ 
pended until said premises shall have been restored to a 
habitable condition. Nothing herein contained, however, 
to be construed as requiring the landlord to rebuild or re¬ 
store said premises. 

It is understood and agreed that the within lease shall 
he terminable upon a ninety days (90) written notice to 
the tenant to vacate; and it is further understood that the 
said tenant shall have the right to raze the improvements 
on the said lot “E” in Square 245 any time during the 
erm of this lease. 

IN TESTIMONY WHEREOF, The said parties have 
hereunto signed their names and affixed their seals, this 
5th day of January , A. D. 1947. 

/s/ Helen E. Loughlin (Seal) 

/s/ B. Prival (Seal) 

DISTRICT OF COLUMBIA, ss: 

I . ? o _ 

in and for the District of Columbia, DO HEREBY 
CERTIFY that_ 


to a certain Deed of Lease, bearing date on the 


part 
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_ day of _, 19-, 

and hereto annexed, personally appeared before me, in said 

District, the said_-, 

being personally well known to me as the person .... who 
executed the said Deed, and acknowledged the same to be 
_act and deed. 

GIVEN under my hand and seal this_day of_ 

_, A. D. 19_ 


LEASE 


TO 


RECEIVED FOR RECORD on the__day 

of_, A. D. 19_, at 

.o’clock.M., and recorded in Liber No. 

__ at Folio __, one of the Land 

Records for the District of Columbia, and examined by. 


Recorder. 

DEFENDANT’S EX. 4 

Filed May 16 1950 Harry M. Hull, Clerk 
CA 1384-48 

HELEN E. LOUGHLIN 
Real Estate Broker and Notary Public 
Washington, D. C. 

Phones: 

Executive 7563 
Res. District 8080 

April 28th, 1947. 

Columbia Title Insurance Company, 

503 E Street, N. W., 

Washington, D. C. 
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ATTENTION Mr. Lammond: 

Dear Sir: 

With reference to settlement of sale of lots B, C, D, E 
and 0, Square 245, I hereby authorize Nathan Levin, 
Attorney, to approve the settlement statement. 

Yours very truly, 

/s/ Helen E. Loughlin 

HELEN E. LOUGHLIN. 


HEL/lgp 


DEFENDANT’S EX. 5 

Filed May 16 1950 Harry M. Hull, Clerk 

CA 1384-48 

NATHAN LEVIN 
Attorney and Counsellor at Law 
817 Ninth Street, N. W. 

Washington, D. C. 

District 6150 

June 16,1947 

General Adjustment Bureau, Inc. 

1518 K Street, N. W. 

Washington 5, D. C. 

Attention: Mr. G. D. Bunting 

Dear Sir: 

I am enclosing herewith executed proof of loss under 
Policy #99300-41536 in the Fireman’s Insurance Company 
covering premises 1205 Thomas Circle, Northwest, this 
city, in the name of Helen E. Loughlin, which was dam¬ 
aged by fire and water April 19,1947. 

Very truly yours, 

/s/ Nathan Levin 

NATHAN LEVIN 

NL/e 

Enclosure 

Copy to Fireman’s Insurance Company 
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DEFENDANT’S EX. 6 


Filed May 16 1950 Harry M. Hull, Clerk 
CA 1384-48 


COPY 
Law Offices 
of 

LUCIEN H. MERCIER 


Metropolitan Bank Building 
Washington 5, D. C. 

Lucien H. Mercier 
N. Meyer Baker 

Telephones Metropolitan 2242 - 2243 
Cable Address LUCMER 

June 20,1947 


Nathan Levin, Esq., 
817 - 9th Street, N. W., 
Washington, D. C. 
Dear Mr. Levin: 


Re: Fireman’s Insurance Company 
Policy No. 99300 - 41536 
Helen E. Loughlin 

I represent the Firemen’s Insurance Company of Wash¬ 
ington and Georgetown. In that connection, I have been 
handed the proof of loss signed by Helen E. Loughlin, 
dated June 16, 1947, which accompanied your letter under 
the same date, addressed to General Adjustment Bureau, 
Inc. 

On behalf of Firemen’s Insurance Company of Washing¬ 
ton and Georgentown, I now make a demand for an exam¬ 
ination under oath of Helen E. Loughlin as provided for 
by the policy; the examination to be held on June 26, 
1947, at 10:30 a. m., at Room 402, Metropolitan Bank 
Building, before N. Meyer Baker, Esq., a notary public 
in and for the District of Columbia. 

As provided for by the policy, I hereby request that 


120 A 


Helen 0. Loughlin produce for examination all of the 
documentary proof in her possession to show that the 
property insured was actually owned by her, including 
evidence by way of cancelled checks, bank statements and 
otherwise, showing that she was the sole and unconditional 
owner of the property insured. You will also please have 
Miss Loughlin bring with her the retained copy of the con¬ 
tract of sale touching the said property, the copy of the 
settlement sheet from the title company covering settle¬ 
ment made on the sale of said property and copies of any 
orders to the title company signed by Helen E. Loughlin 
or others touching the manner in which the checks to be 
issued by the title company on the settlement of the 
proceeds of the sale were to be drawn. 

You will have Helen E. Loughlin bring along a tran¬ 
script of her checking account showing the deposit of the 
proceeds of sale and the withdrawal thereof and any can¬ 
celled checks accounting for the withdrawal thereof. Please 
also have Miss Loughlin produce any and all bills show¬ 
ing actual repairs made to the property. 

You are also hereby required to bring all proofs in your 
possession showing when the property in question was last 
actually occupied or tenanted, whether as a dwelling or 
otherwise. 

Very truly yours, 

/s/ Lucien H. Mercier 

LHM/flo 

DEFENDANT’S EX. 7 

Filed May 16 1950 Harry M. Hull, Clerk 

THIS AGREEMENT made this 29 day of May, 1947, 
by and between The Chesapeake and Potomac Telephone 
Company, party of the first part, and Helen E. Loughlin, 
Rose Levin, Carmen N. Evans, and Nathaniel J. Taube, 
parties of the second part, 

WHEREAS, on or about April 24, 1947, party of the 
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first part acquired title to Lot E, Square 245, with im¬ 
provements thereon, known as 1204 Fourteenth Street, 
N. W., or 1205 Thomas Circle, N. W., in the City of 
Washington, D. C., and 

WHEREAS, at or about the date of the aforesaid pur¬ 
chase there was presented to party of the first part an 
agreement of lease dated January 5, 1947 between Helen 
E. Loughlin, one of the aforesaid parties of the second 
part, as lessor, and Benjamin Prival, as lessee, whereby 
said lessor let and demised to the said lessee for use as 
a dwelling the aforesaid premises for a term of nine 
months commencing on the 5th day of January, 1947 and 
ending on the 4th day of October, 1947, for the monthly 
rental of $25, with the right to the tenant to raze the 
improvements on the said Lot E, Square 245 at any time 
during the term of the lease, the said lease being ter¬ 
minable upon ninety days’ written notice to the tenant to 
vacate, and 

WHEREAS, the party of the first part is desirous of 
having the dwelling on said lot razed and the premises 
surrendered to it free of the provisions of the aforesaid 
lease, and 

WHEREAS, the parties of the second part are desirous 
of razing the said dwelling at their sole cost and expense 
for the salvage value to be obtained therefrom, 

NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH, that in consideration of the premises and of 
the cancellation of the aforesaid lease secured by the 
parties of the second part, the parties hereto agree as 
follows: 

1. The party of the first part hereby grants to the 
parties of the second part the right to raze the dwelling 
situated on said Lot E in Square 245 and the parties 
of the second part agree to commence work of razing 
said dwelling on or before the first day of June, 1947 and 
to complete the work hereunder on or before July 15, 
1947. 
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2. The parties of the second part agree to remove and 
cart away from said lot all building materials which were 
a part of the dwelling and which shall become property 
of the parties of the second part. It is also agreed that 
the parties of the second part shall remove and cart away 
from said lot all trash and debris of whatsoever character 
that may result from the demolition of said dwelling and 
they shall leave the lot in a safe condition. 

3. The parties of the second part shall not remove or 
damage the brick tool house at the rear of said lot nor 
the iron fences or brick walls surrounding said lot until 
such time as may be agreed upon by the parties hereto. 
The shrubbery and trees and the brick walks located on 
the premises shall not be removed or damaged by the 
parties of the second part, except where necessary to per¬ 
form the work required hereunder. 

4. It is understood and agreed that all of said work 
in connection with the demolition and removal of the afore¬ 
said dwelling materials and debris shall be at the sole 
cost and expense of the parties of the second part and 
they shall comply with all laws, ordinances, rules and regu¬ 
lations of the Federal and District of Columbia authorities 
affecting the work hereunder and shall secure and obtain 
any and all permits, licenses and consents that may be 
necessary in connection therewith. 

5. The parties of the second part agree that they shall 
be solely responsible for all risk of damage from whatso¬ 
ever cause arising hereunder and they shall indemnify and 
save harmless the party of the first part from and against 
all claims and suits for damages for personal injuries in¬ 
cluding death or for property damage or loss of property 
arising from or in any manner growing out of the work 
of razing said dwelling and any other improvements on 
said lot and the parties of the second part shall simul¬ 
taneously with the execution of this agreement provide 
adequate insurance satisfactory to the party of the first 
part to afford full protection to the said parties of the 
second part and the party of the first part. 
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6. This agreement shall bind the parties hereto and 
their respective executors, administrators, successors and 
assigns. 

IN WITNESS WHEEEOF the parties hereto have exe¬ 
cuted this agreement as of the day and year first above 
written. 

The Chesapeake and Potomac 
Telephone Company 

Witness: By /s/ R. Prince 

/s/ Illegible Chief Engineer 


Witness: 

/s/ 

Helen E. Loughlin 

Witness: 

/s/ 

Helen E. Loughlin 

Rose Levin 

Witness: 

/»/ 

Rose Levin 

Carmen N. Evans 

Witness: 

/«/ 

Carmen N. Evans 

Nathaniel J. Taube 

Witness: 


Nathaniel J. Taube 


PART OF DEFT. EX. 8 - A 

Filed May 17 1950 Harry M. Hull, Clerk 
No. C. A. 1384-48 
Joint Offices 

THE REAL ESTATE TITLE INSURANCE 

COMPANY 

THE COLUMBIA TITLE INSURANCE 
COMPANY 
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Title Papers Issued in the Joint Name and Upon 
the Joint Responsibility of the Two Companies 
James J. Becker, President 
John W. Gulledge, Vice-President 
Harry J. Kane, Jr., Vice-President 
Samuel M. Burgess, 2nd, Vice-President 
Edward S. McKnew, Secretary and Treas. 

Robert E. Lammond, Asst. Secretary 
William W. England, Asst. Secretary 
Craig E. Bradbury, Asst. Secretary 
503 E Street N. W. 

Washington 1, D. C. 

Telephone National 3788 
SETTLEMENT DEPARTMENT 

Case # 161810 
Settlement # 69426 
Lots B, C, D,E,&0 
Square 245 
April 28,1947. 

Mr. John N. Bradley, 

725 13th Street, N. W., 

Washington, 5, D. C. 

Dear Sir: 

In connection w r ith the purchase of the above property, 
we are enclosing the following papers as indicated by 
check mark. 

□ Final Certificate of Title. 

□ Title Policy. 

□ Tax Certificate (or other evidence) showing all 
taxes payable at this time as paid. 

□ Recorder of Deeds receipt for Deed. 

□ ” ” ” ” ” Trust. 

□ Copy of Statement of Account. 

□ Executed Trust Note. 

□ Check. 

□ Fire Insurance Policy. 

0 Rent Agreements. (8) 
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Yours very truly, 

REAL ESTATE TITLE INSURANCE CO. 
COLUMBIA TITLE INSURANCE CO. 
By 

/s/ Robert E. Lammond. 

Date April 29,1947 
Received above 
enclosures 

By /s/ John N. Bradley 

t 1 

PART OF DEFT. EX. 8-B 

C. A. 1384-48 
COPY 

Filed May 17 1950 Harry M. Hull, Clerk 

April 23,1947. 

H. L. Rust Company, 

100115th Street, N. W., 

Washington, 5, D. C. 

Attention: Mr. Plummer 
Gentlemen: 

We enclose statement of account in the matter of the 
purchase of Lots B C D E and 0, in Square 245, by The 
Chesapeake and Potomac Telephone Company. 

We also enclose copy of a Lease for Lot E, in Square 
245, otherwise known as 1205 Thomas Circle, N. W., for 
examination and approval by The Chesapeake and Potomac 
Telephone Company. 

Very truly yours, 

Robert E. Lammond, 

Assistant Secretary. 

REL :VaM 
#161810 
Enclosures 
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PART OF DEFT. EX. 8 - C 

Filed May 17 1950 Harry M. Hull, Clerk 
C, A. No. 1384-48 

COLONIAL INVESTMENT COMPANY 
Real Estate 

815-17 Ninth Street, N. W. 

Washington 1, D. C. 

Republic 6650 

April 22,1947 

Real Estate Title Insurance Co. 

503 - E Street, N. W. 

Washington, D. C. 

Attention: Mr. Robert LaMond Re: Case # 161810 
Dear Sirs: 

In connection with the above numbered case which has 
been set for closing April 23, 1947 at 11:00 A. M., please 
settle the sale of this property in accordance with the terms 
of the contract attached hereto, and be advised of the fol¬ 
lowing :— 

1. Mr. Plummer of the H. L. Rust Company will give 
you instructions as to the deed to run from Helen E. 
Loughlin. 

2. All taxes have been paid through the first half of 
1947 and you will adjust, in accordance with the contract, 
rent, taxes, water rent and insurance. 

3. Rents on the following properties have been paid and 
are to be adjusted to the first of the month: 

Tenant Monthly Retd Paid to 
#1 Wylie Ct. Maria Willis $15.00 April 30,1947 

#2 Wylie Ct. Charles Frances $15.00 March 31,1947 

#3 Wylie Ct. Henry Champion $15.00 April 30,1947 

• #4 Wylie Ct. James Nickos $15.00 April 30,1947 

#5 Wylie Ct. Demetrios E. Zisos $15.00 April 30,1947 

#6 Wylie Ct. Annie Brown $15.00 April 30,1947 

1325-7 M St. Jennie Guggenheim $200.00 April 30,1947 
1329 M St. Manita Mae Davidson $115.00 April 30,1947 
1205 Thomas Circle B. Prival $25.00 May 5,1947 
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4. The status of the existing encumbrances are as fol¬ 
lows :— 

1st trust: Perpetual Building & Loan Association. Lots 
E & 0. Payments of $1027.00 each paid through April, 
1947. Above includes principal and interest. Obtain bal¬ 
ance due from Perpetual. 

1st trust: Lots B, C, D—$40,000.00 payable at W. B. 
Kelley Company. Pay the full amount with interest of 
$72.80 through April 10, 1947 plus $5.60 per day to settle¬ 
ment. 

2nd trust: Lots B, C, D—4 notes totaling $20,000.00, 
make check payable to Security Finance Corp., Investment 
Building. Balance due $9192.19 through April 10, 1947, 
plus interest at $1.53 per day (Rate 6%). 

Please issue check for $83,534.37 to the Riggs Develop¬ 
ment Company for money advanced by them in connection 
with the purchase of this property. 

Under the terms of the contract the building situated 
on Lot E has been reserved for the seller, and it is their 
intention to raze the building within the next ten days. 
You will, therefore, cancel the insurance held by the Per¬ 
petual Building & Loan Association on the property on 
May 5,1947. 

From the net proceeds of the sale, after the payment 
of all proper encumbrances and charges, you will issue 
your check to the following persons, share and share alike, 
after the payment of $16,250.00 has been made to W. R. 
Kelley Company. 

Carmen M. Evans 
Rose Levin 
Nathaniel J. Taube 

You will kindly prepare your statement and we will ap¬ 
prove the same at the time of settlement. 

Very truly yours, 

COLONIAL INVESTMENT COMPANY 
By /s/ Nathan Levin 
Nathan Levin 
President 
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DEFT. EX. 9 

Filed May 16 1950 Harry M. Hull, Clerk 
Series_ 

This declares the undersigned to be a member of the 
PERPETUAL BUILDING ASSOCIATION 
PERPETUAL BUILDING ASSOCIATION 
Of the District of Columbia 
from the 16th day of September 1945 
Subject to the lawful provisions of the Constitution 

and By-Laws 
Name Helen E. LougJUin 
Address 817 - 9th St. N. W. 

E —2204.58 
0 — 228.88 


2428.46 

Colonial Invest Co. 

E & 0/245 
Thomas Cir & M 

PERPETUAL BUILDING ASSOCIATION 

PERPETUAL BUILDING ASSOCIATION 
Eleventh and E Streets N. W. 

69211 

Application for Loan—Residential Property 
Name of Applicant Helen E. Loughlin OK E.C.B. G.H. 

Address 815-817 -Ninth St. N.W. Phone . 

Amount of loan desired $ 150,000 Purchase Price $200,000 
ADDRESS OF PROPERTY “Wylie Property” 

Corner of Thomas Circle <&M Sts. N. W. 

Lot E &0 Square 245 Year Purchased 1946 
Occupied by: Owner ( ), Tenant ( ), Vacant ( ), 

Monthly Rental. 

50,000 100 

Birg 75 

30,000 9 - 

30,000 Rear bldg 

Svbj to Rate 
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PRESENT ENCUMBRANCES 

First Trust $.Held By. 

Second Trust $.Held By... 

Are Taxes Paid?.Arrears $. 

Are present encumbrances now in default?. 

Amount $.Time____ 

IMPROVEMENTS 

( ) Rooms, ( ) Enclosed Porches, ( ) Lavatories, ( ) Baths, 
( ) Stories, ( ) Basement, ( ) Cellar, ( ) Attic, ( ) Finished, 
( ) Unfinished 
TYPE 

( ) Row, ( ) Semi-detached, ( ) Detached, ( ) Duplex, 
( ) Community 
CONSTRUCTION 

( ) Brick, ( ) Brick Veneer, ( ) Stone, ( ) Frame, 
( ) Shingles 

Stucco over: ( ) Brick, ( ) Frame, ( ) Cinder Block, 
( ) Tile, ( ) Lath 
ROOF 

( ) Tin, ( ) Slag, ( ) Tile, ( ) Wood Shingle, ( ) Composi¬ 
tion, ( ) Slate 
HEAT 

( ) Hot-Water, (Coal - Gas - Oil-Fired boiler) 

( ) Stove, ( ) Latrobe, ( ) Pipeless Furnace, ( ) Hot-air, 
( ) Steam, ( ) Vapor Heat 
LIGHT 

( ) Electric, ( ) Gas, ( ) No lights 
GARAGE 

( ) Number of cars, ( ) Built-in, ( ) Brick, ( ) Frame, 
( ) Metal, ( ) Cement Block 
MISCELLANEOUS 

( ) Electric Refrigerator, (Gas....Coal....Wood....Electric....) 
Range *(Weathersrip, ( ) Screens, ( ) Insulation 
SIZE OF LOT 

....Ft. wide by ....Ft. deep containing 23,816.10 square feet 
with ....Ft. Side Allev....Ft. Rear Alley, ( ) Paved, ( ) Un¬ 
improved 
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See Letter & proposed use of land attached hereto. 

The cost of appraisal, examination of title, preparation 
of papers, notarial fees, recording, fire and tornado insur¬ 
ance, etc., is hereby guaranteed by the applicant. The rep¬ 
resentations made herein are true and the application may 
be revoked or rejected by the Association at any time if 
the actual facts are found to differ materially from those 
stated. 

Colonial Investment Co. 

V 

(Signature of Applicant or Agent) 
/s/ Nathan Ream, Pres. 

(Address of Applicant or Agent) 

Date Aug 22 19 46 

APPRAISERS’ ESTIMATED VALUE OF LAND 


AND IMPROVEMENTS 

Value of Land....$ 125,000.00 

Value of Improvements _$ 50,000.00 

Total Estimated Value. $175,000.00 


Date inspected September 10,1946 

REMARKS _ 

/s/ Illegible 

/s/ Sam y l. Scriverner 

Appraisers 

Date.19_ 

125,000 

@4Y 2 % 

@6.60 M plus 
subject of sale @200-600 
equity in cash 

Approved by Executive Committee for $125,000.00 @ 
4y 2 % & 6.60 M plus 1/12 taxes. Subject to sale @ $200,000 
—equity cash 

/s/ E. G. Baltz 

Date 9/11/1946 
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Address _ 

Ground _ 

Improvements 


§175,000 

Loan Desired_$_ 

Appraisers’ recommendation as to 
Repayment 6.60 plus taxes 
Interest Rate 4y 2 

125000 see z to sale @ $200,000 equity cash 
Kindley permit the bearers, who are Representatives of 
the Perpetual Building Association, to inspect the premises 
named herein. 


-$ 125,000 

_$ 50,000 

$30,000 on house 
$20,000 “ alley property 


PERPETUAL BUILDING ASSOCIATION 

Your offer of a loan of $_ on the within 

described property is accepted and you are authorized to 
order the necessary papers prepared at my expense. 


Certificate .. 

Deed .. 

Continuation 



APPLICANT’S CREDIT STATEMENT 
Name_ 


Residence __ 


Married?. Single? 

Occupation? .. 

Business Address .... 


Business Phone 


Number of years in present employment? 

Total Annual Income $. 

Remarks _ 



Filed May 161950 Harry M. Hull, Clerk 
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125,000 

@6.60 plus tax 

@*y 2 

sub to sale 200,000 eq. cash 

5. 

ins 50,000 ' 100. 

75. 

E & 0 /245 
Thomas Cir. & M. 

Colonial Inv. Co. 

Purchaser pd. 75,000 cash 

R. E. Lammond 
Col. I. Co. 

Loughlin > Helen E. 

Lot E & 0 Square 245 Serial No. 106-9563 

Washington, D. C. May 12 1947. 
Received of: Perpetual Building Association the 

following Papers (V) Cancelled note (V); Deed of 
Trust (V); Release (V); Certificate of Title (V); Tax 
Certificate (V); Tax Bills (V); Insurance Policies ( ); 
Please Sign and Return /s/ Robert E. Lammond 

Triplicate 

PERPETUAL BUILDING ASSOCIATION 

Washington, D. C. September 1,1946 
Pay to the order of Columbia Title Company §124£20.00 
For Loam Lougblim, 106-9563 E&0/245 Thos. Circle & M 
Sts. N. W. 

OFFICE COPY 


Secretary 

Treasurer 

Hamilton National Bank 
Main Office 

15-15 Washington, D. C. 
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Check attached is in payment of the following: 

Account 


Explanation 
D. R. L. 106-9563 
Appraisal 
Insurance 
Hamilton LM 


Number 

Debit 

Credit 

110 

125000.00 


2310 


5.00 

110 


175.00 

930 


124820.00 


125000.00 125000.00 

No. 102580 

Joint Offices 

The Real Estate Title Insurance Company 
The Columbia Title Insurance Company 
Title papers issued in the Joint name and upon 
the joint responsibility of the two companies 
503 E Street N. W. 

Washngton 1, D. C. 

Telephone National 3788 
James J. Becker, President 
John W. Gulledge, Vice-President 
Harry J. Kane, Jr., Vice-President 
Samuel M. Burgess 2nd, Vice-President 

Edward S. McKnew, Secretary and Treas. 
Herman G. Kramer, Asst. Secretary 
Robert E. Lammond, Asst. Secretary 
William W. England, Asst. Secretary 
Title run thru: July 9, 1946 
Mr. Luther W. Linkins 
1818 “N” Street, N. W. 

Washington, D. C. 

Dear Sir: 

In the matter of the examination of the title to the 
following described property: 

Lots “E” and “0” in C. L. Coltman’s subdivision of 
lots in Square 245, as per plat recorded in Liber “B” 
Folio 163 of the Records of the Office of the Surveyor of 
the District of Columbia. 
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I find that, according to the record, AMERICAN SECU¬ 
RITY AND TRUST COMPANY, Trustee, under the last 
will and Testament of Katharine Virginia Hopkins Wylie, 
deceased, acting in exercise of the power vested in it by 
said Will, and when so directed in writing by a majority of 
the living children of said decedent, can sell and convey, 
lease or encumber said property, provided Craig Wylie, 
one of said children has not attained the age of 30 years; 
subject to unpaid taxes and assessments, if any, as to which 
the Assessor of Taxes will certify; and to the building and 
zoning regulations in force in the District of Columbia, 
which regulations are not included in this examination. 

Title Co. to draw Quit Claim Deed from Amer. Sec. & 
Tr. to heirs & send to Hillen for execution. 

/s/ John W. Gulledge 
Vice President 








No. 10,673 

BRIEF FOR APPELLEE 


In The 

Initpii States (ttmrrt of Apppals 

Fop. the District of Columbia Circuit 


Helen E. Loughlin, et al, Appellants, 


v. 


Firemen 's Insurance Company of Washington and 
Georgetown, in the District, of Columbia, 

Appellee. : * 

^ Of' * ft J 

DiStnct of Cciur.ti:s C,r;u:t 

- fiifS OCT 6 1350 



clerk 


Lucies’ H. Mercier, 

N. Meyer Baker, 

613 Fifteenth St., N. W., 
Washington 5, D. C., 
Attorneys for Appellee. 


Wilson . Epes Printing Co. - RE 6003 - Washington 1. D. C. 






No. 10,673 


APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

In the opinion of Appellee, the question present on 
this Appeal is whether, in a suit on a fire insurance policy 
seeking to recover the cost of repairing a building damaged 
by fire, which was never repaired, the Trial Court properly 
directed a verdict in favor of the Appellee Insurance Com¬ 
pany when the Plaintiff’s own testimony on their case in 
chief, and the whole testimony, none of which was in 
dispute or conflicting, showed— 

1. False swearing to each one of the four questions on 
the proof of loss, one of the covenants of the policy 
being that the policy would be void in case of such 
false swearing; 

2. Failure of the insured to submit to oral examination 
under oath as covenanted for in the insurance policy, 
which failure deprived the Plaintiffs of the right to 
sue under the policy; 

3. The allowing to occur in violation of a covenant in 
a policy an increase in the fire hazard after the date 
the policy of insurance was issued to the date of the 
fire to the point of making the building a definite 
fire hazard; 

4. Receipt of the full sales price for the property in 
question four days after the fire (which property 
had been sold before the fire) without any deduction 
for the fire damage, even though the purchaser knew 
of the fire damage. 
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v. 


Firemen's Insueance Company of Washington and 
Georgetown, in the District of Columbia, 

Appellee. 


BRIEF FOR APPELLEE 


DESIGNATION OF PARTIES IN THIS BRIEF 

For the convenience of Court and counsel, Appellants 
who were the Plaintiffs below will herein be referred to 
as 11 Plaintiffs”, and Appellee, Defendant below, will here¬ 
in be referred to as “Defendant”. 

COUNTER STATEMENT OF THE CASE 

Because of the repeated assertions in Plaintiffs’ Brief 
that the evidence below was in dispute and conflicting, 
Defendant deems this counter statement of the case not 
only proper but necessary in fairness to the Court below. 
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None of the evidence was in dispute, and none of it 
was conflicting. There was no evidence offered by either 
side to contradict anything offered by the other; and the 
documentary and oral evidence offered can fairly and in 
all honesty be stated to have consisted of nothing but 
conceded facts. 

The only matters in dispute between Plaintiffs and De¬ 
fendant were the legal conclusions to be drawn from the 
clear, uncontradicted and conceded facts. 

Briefly stated, the suit below was to recover the sum 
of over $13,000, being the estimated cost of repairing 
damage caused by fire to a building on which the Plain¬ 
tiff, Loughlin, had procured a fire insurance policy from 
the Defendant. 

For some time prior to the fire, and after the issuance 
of the insurance policy, the building had been abandoned 
to “tramps” and “drunks” and tons of debris, including 
old newspapers and old mattresses were scattered over 
the floors, especially in the attic where the fire occurred. 

The building was never repaired—on the contrary, it 
was razed about four months after the fire, and it had 
been leased by Plaintiff, Loughlin, three months before 
the fire, under a nine months’ lease which gave the lessee 
the right at any time during the term of the lease to raze 
the building. More will be said about this lease later. 

Also, at the time of the fire, the building, and the land 
on which it stood, was under an absolute contract of sale 
to the Telephone Company for the price of $375,000, which 
contract had been entered into by all the Plaintiffs in 
November, 1946; and, four days after the fire, the Tele¬ 
phone Company paid the full purchase price without any 
deduction for the fire damage, which it waived. The 
property had been acquired by the Plaintiffs at a cost 
of $200,000 subject to mortgage of $125,000, on the date 
the policy was issued, September 18, 1946. 
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The suit alleged that the Plaintiffs Evans, Levin and 
Taube were the real owners of the property, and that 
Plaintiff Loughlin held legal title to the property solely 
for their benefit. 

The suit further alleged that all the conditions of the 
insurance policy on the insured’s part to be performed 
had been performed. 

Defendant specifically denied that the conditions of the 
policy had been performed, and its specific defenses were 
that the policy was void, and/or that suit could not be 
maintained because of— 

1. False swearing by the insured in her proof of loss 
in her answers to each and every question thereof. 

2. Failure to disclose changes in— 

a. Title; 

b. Possession; 

c. Use; 

d. Occupancy and 

e. Exposure 

of the property insured which disclosure was re¬ 
quired by the policy. 

3. No loss suffered by the insured or the other 
Plaintiffs for which they were entitled to be in¬ 
demnified because the fuU purchase price had been 
paid by the buyer of the property without any 
deduction for the fire damage, which it waived. 

4. No insurable interest in the insured or the other 
Plaintiffs. 

5. No right of action in the Plaintiffs Evans, Levin 
and Taube against the Defendant because they 
were not covered by the insurance contract; the 
defendant never having been asked, or consented, 
to effectuating an assignment of the policy to them, 
and they never had submitted a proof of loss; and 
no right of action in Plaintiff Loughlin because 
she had no interest or ownership in the property. 

The fire occurred on April 19, 1947, and on June 16, 
1947, the insured, Plaintiff Loughlin, subscribed and swore 
to a proof of loss, the answers to the questions of which 
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had evidently been prepared by Nathan Levin, attorney 
hnsband of one of the Plaintiffs, (J. A. 33), and said 
Nathan Levin mailed the proof of loss through channels 
to the Defendant 

In this proof of loss,' the insured, Plaintiff Loughlin, 
answered under oath as follows the questions which ap¬ 
peared on the proof of loss form (J. A. 80, 81). 

“1. TIME and ORIGIN: A loss occurred about the 

hour of _ o’clock _M, on the 19th day of 

April, 1947. The cause and origin of the said 
loss were: 

“unknown. 

“2. OCCUPANCY: The building described, or con¬ 
taining the property described, was occupied at 
the time of the loss as follows, and for no other 
purpose whatever: 

_ “Dwelling. 

“3. TITLE and INTEREST: When this policy 
was acquired and at the time of the loss the in¬ 
terest of your insured in the property described 
therein was sole and unconditional ownership, 
and no other person or persons had any interest 
therein or encumbrance thereon. (State excep¬ 
tions, if any .)— 

“Loss, if any, payable to the Trustees of the 
Perpetual Building Association as first mort¬ 
gagee. 

“4. CHANGES: Since the said policy was acquired 
there has been no assignment thereof, or change 
of ownership, use, occupancy, possession, location 
or exposure of the property described, or of your 
insured’s interest therein. (State exceptions, if 
any.) 

“No exceptions.” 

Plaintiffs’ own witnesses in their case in chief testified, 
with reference to what is set forth by way of answers to 
the questions on the proof of loss— 

1. That contrary to the answer to Question No. 1, 
the cause and origin of the fire was the condition of 
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the building which, since purchase by Plaintiffs, 
had been allowed by them to become Uttered with 
tons of debris, and old newspapers and mattresses 
especially on the floor where the fire took place, 
and its use by trespassers and vagrants—a condi¬ 
tion and use which Plaintiffs allowed to occur and 
remain for a period of over four months at least 
to date of fire. (J. A. 14, 15, 20, 21). 

2. That contrary to the answer to Question No. 2, 
the occupancy of the building was not as a “dwell¬ 
ing”—the building having been vacant and aban¬ 
doned to tramps and vagrants who had theretofore 
set a number of small fires which they had evi¬ 
dently been able to extinguish. (J. A. 15). 

3. That, contrary to answer to Question No. 3, the 
insured Loughlin, who swore to the proof of loss, 
did not have sole and unconditional ownership of 
the building; that actually she had no “interest” 
or “ownership in it” (J. A. 21); that she held the 
property for the other Plaintiffs (J. A. 21); that 
the property had been sold to the Telephone Com¬ 
pany on November 14, 1946 (J. A. 26) on a con¬ 
tract which became absolute on March 27, 1947, 
(J. A 49) about 23 days before the fire; that 
pending sale, the building and the land on which 
it stood had been leased on January 5, 1947, for 
nine months to one Prival with right to raze the 
building (J. A. 27); and that there were other en¬ 
cumbrances on the building besides the first mort¬ 
gage of the Perpetual Building Association (J. 
All). 

4. That, contrary to the answer to Question No. 4, 
there had been the change of ownership to the 
Telephone Company above noted; the change of 
possession to Prival under the aforesaid lease 
with right to raze the building above noted; the 
change of use from a dwelling when the insurance 
policy was procured (J. A. 23) to an abandon¬ 
ment to tramps and vagrants above noted; and 
the change of occupancy, and the increased ex¬ 
posure to fire, above noted with Plaintiffs 9 first 
witness, the Deputy Fire Marshal, stating that 
on date of fire its condition made it “definitely 
a fire hazard” (J. A. 15), and “it was very dan¬ 
gerous from the standpoint of fire”. (J. A. 21). 
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Four days after the receipt of the proof of loss, and by 
letter of June 20, 1947, (J. A. 119) Plaintiff Loughlin, 
the insured, was requested by the Defendant insurance 
company to submit herself for examination under oath 
as provided for by the policy of insurance (J. A. 98, 
lines 113 through 122). Plaintiffs concede that neither 
the insured nor anyone else ever appeared for the re¬ 
quested examination at the time designated in the letter 
or at any time. 

The insurance policy contained the following conditions 
and covenants: 

L “This entire policy shall be void if, whether be¬ 
fore or after a loss, the insured has wilfully con¬ 
cealed or misrepresented any material fact or cir¬ 
cumstance concerning this insurance or the sub¬ 
ject thereof, or the interest of the insured therein, 
or in case of any fraud or false swearing by the 
insured relating thereto (J. A. 96, lines 1 
through 6). 

2. That the insurance company was not to be liable 
under the policy for any loss occurring “while 
the hazard is increased by any means within the 
control or knowledge of the insured (J. A. 96, 
lines 29 through 32). 

3. That “no suit or action on the policy for the re¬ 
covery of any claim shall be sustainable in any 
Court of law or equity unless all the requirements 
of this policy shall be complied with” (J. A. 99, 
157 through 161); one of which requirements was 
that the insured submit to examinations under 
oath as often as may be demanded in the insur¬ 
ance company by any person named by the com¬ 
pany. (J. A. 98, lines 113 through 122). 

4. That another requirement of the insurance policy 
was that the insured submit within 60 days after 
the loss a proof of loss, signed and sworn to by 
the insured, stating the knowledge and belief of 
the insured as to the following: 

a. The time and origin of the loss. 

b. The interest of the insured and of all others in 
the property. 
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c. All encumbrances on the property. 

d. Any changes in the title, use, possession or ex¬ 
posure of the property since the issuance of 
the policy. (J. A. 97, 98, lines 90 through 113). 

The above was the status of the evidence at the close of 
Plaintiffs ’ case in chief, and Defendant moved for a di¬ 
rected verdict. The Court reserved its ruling until the 
close of the entire case. At the close of the entire case 
the motion for a directed verdict was renewed and the 
same was granted by the Court on the grounds— 

1. That the policy was void by reason of the false 
swearing on the part of the insured Plaintiff in 
her proof of loss and that the insured Plaintiff, 
Mrs. Loughlin, was a discreditable witness. 

2. That the insurance company was not liable for 
the fire loss because of an increase in the fire 
hazard. 

3. That the policy could not be enforced by suit 
because of the insured J s failure to appear for oral 
examination under oath. 

4. That the Plaintiffs had sustained no damage as 
alleged in the suit because of the sale of the prop¬ 
erty prior to the fire and the payment in full of 
the contract price after the fire; the purchaser of 
the property having waived the right to set off 
the damage caused by the fire. 

Plaintiffs, in their Brief, assert and re-assert that the 
Trial Court was wrong in so directing a verdict because 
the evidence was disputed and conflicting, but make no 
specific showing as to what evidence was disputed or con¬ 
flicting, excepting to say (Brief, p. 4) that the question 
relating to the increase in the fire hazard was “in dis¬ 
pute”. 

Because of these repeated assertions, and because Plain¬ 
tiffs’ Brief is devoted to expounding the law and decisions 
to the effect that a Court may not direct a verdict where 
the evidence is disputed and conflicting, Defendant will 
now further summarize the evidence which was before 
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the Court below to show that these repeated assertions 
are without foundation. 

(a) 

Fire Hazard. 

As said above, Plaintiffs state: “the question relating 
to increase of the fire hazard was also in dispute.” (Brief, 
p. 4). 

The very first witness offered by the Plaintiffs in sup¬ 
port of their case in chief was Deputy Fire Marshal War- 
field. On direct examination, he testified that he went to 
the fire in question on April 19, 1947, while it was in 
progress and entered the building after the fire had been 
extinguished to try to determine the cause of the fire; that 
he found the building was “littered with tons of debris 
and the fire had apparently started up in the attic among 
a large degree of debris and mattresses apparently being 
used by trespassers;” that the “interior of the building 
was very bad, in very bad condition”, and that the build¬ 
ing “was apparently being used by person who had no 
business in there. ” (J. A. 14,15). 

On cross-examination, the Deputy Fire Marshal testi¬ 
fied that the building had been vacant; that the debris 
consisted of “newspapers, furniture, mattresses, wine bot¬ 
tles, beer bottles, whiskey bottles”, and that “most of 
the floor was covered with this debris”; that he found 
there had been several other small fires there, apparently 
extinguished by those who were responsible for them; 
and that in his opinion, because of the debris in the build¬ 
ing, the building was “most definitely a fire hazard” (J. 
A. 15) and “was very dangerous from the standpoint of 
fire.” (J. A. 21). 

The Deputy Fire Marshal further testified that he tried 
to contact the insured, Plaintiff Loughlin, at the office of 
the Colonial Investment Co., where she was employed, 
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and of which Company Nathan Levin, attorney husband 
of Plaintiff Levin, was President (J. A. 127), in order to 
get her to clean up the inside of the building because “it 
was very dangerous from the standpoint of fire”, but 
that office referred him to the Telephone Company which 
Company “accepted responsibility” and cleaned up the 
building. (J. A. 21). 

Plaintiffs’ next witness on the question of an increase 
in the fire hazard was Plaintiff, Helen E. Loughlin, the 
insured. She testified that while she was the record owner 
of the property and prior to the fire she went into the 
building (J. A. 38); that at the time she went into the 
building, there was furniture in it (J. A. 23); and that 
there was no trash, debris, newspapers or mattresses 
on the floors (J. A. 39). 

Plaintiff Loughlin further testified in answer to ques¬ 
tions of counsel for Plaintiffs, that she had no personal 
knowledge of the condition of the premises right before 
the fire, and that she did not recall how much time had 
elapsed between her last visit to the building and the date 
of the fire. (J. A. 42). 

Thus, at the close of Plaintiffs’ case in chief, the fore¬ 
going was the only testimony before the Court on the 
question of a fire hazard; and the fact that there had 
been a breach of one of the principal conditions and cove¬ 
nants of the insurance policy i.e., the allowing to exist 
an increase in the fire hazard, was brought squarely to 
the attention of the Court and Jury by Plaintiffs them¬ 
selves on their own uncontradicted, undisputed testimony. 

On the basis of this testimony (besides other grounds 
advanced for the Motion) Defendant moved for a directed 
verdict on the ground that Plaintiffs themselves had con¬ 
ceded the breach of one of the main covenants (J. A. 96, 
lines 29 through 32) of the insurance policy, the breach 
of which extinguished the liability of the Defendant insur- 
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ance company for any fire loss as provided in the policy. 
As stated above, the Court reserved its ruling on the Mo¬ 
tion until the end of the entire case. 

Defendant then offered evidence through the medium 
of two Police Officers on the subject of the increase of 
the fire hazard. 

Police Officer Eschbacker testified (J. A. 49, 50) that 
as a result of a complaint in December of 1946, he had 
gone through the house and had found on the third floor, 
where the fire later occurred, some thirty to forty pounds 
of newspapers scattered all around, some of the news¬ 
papers dating back to 1915; and that he had found an 
indication that trespassers were using the premises for 
sleeping purposes. He further testified that he went into 
the premises several times thereafter, the nature of the 
complaint being to 4 ‘keep an eye on the building because 
of the fear of fire” and that “drunks or tramps had been 
entering the building, sleeping and disturbing the neigh¬ 
bors in the adjacent buildings”. This Police Officer was 
not even cross examined by Plaintiffs. 

Police Officer Beale testified that in February of 1947, 
a complaint had been made that people were sleeping in 
the building; that he went into the building through a 
rear door which was not fastened; that he found “a lot 
of paper in every room” and found signs of people evi¬ 
dently sleeping in there, and debris and papers in some 
of the rooms approximately six inches thick scattered 
all over the floor. He further testified that “in my opinion 
it was a fire hazard; papers were scattered all over the 
floors” and that was the report which he made. (J. A. 
57,58). 

The only cross examination by Plaintiffs of Police Offi¬ 
cer Beale was to ask the question as to whether, in the 
opinion of the Officer, the building was a fire hazard, and 
his answer was that it was. 
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Thus, even at the close of the entire case, there was 
no conflict or dispute in the evidence as to whether or not 
Plaintiffs had allowed to exist an increase in the fire 
hazard since the policy was issued because Plaintiff Lough- 
lin, the insured, who, together with the other Plaintiffs, 
had the duty to see to it that no increase in fire hazard 
took place, by their own testimony showed that they had 
allowed it to take place. Actually, they had abandoned 
the building (J. A. 20, 21); and leased it with right to 
raze it. 

This allowing an increase in fire hazard to take place 
and to continue to exist is a situation which was com¬ 
pletely within the control of Plaintiffs. Their own testi¬ 
mony showed that, when the insurance was taken out, 
there was some furniture in the building and that there 
was no trash, debris, newspapers or old mattresses on 

the floors. Their own testimonv further showed that at 

•» 

the time of the fire, the building was “ littered with tons 
of debris” and that in the attic, where the fire took place, 
“there was a large degree of debris and mattresses”, and 
that the building was “most definitely a fire hazard”, 
and “very dangerous from the standpoint of fire”. 

In fairness to the Court below, and before closing the 
chapter on the evidence with reference to the increase in 
the fire hazard, Defendant here takes the liberty of re¬ 
producing pertinent testimony offered by the Defendant 
which, by some happenstance, the Joint Appendix failed 
to include. This testimony was offered through the me¬ 
dium of Defendant’s witness Gilbert Fisher who was Es¬ 
timator and Supervisor of a building demolition company. 
This witness testified that he had been asked by the Plain¬ 
tiffs several months prior to the fire to go to the building 
which was the subject of the fire and give them an esti¬ 
mate as to how much, if anything, his company would pay 
to raze the building for its salvage value. On questions 
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by the Court, the witness thoroughly identified the build¬ 
ing and its floors, and testified: 

“The COURT: Did it appear to be a dwelling? 

“The WITNESS: Yes. 

“The COURT: Did the house furnishings appear 
to be intact? 

“The WITNESS: I remember some books. 

‘ 4 The COURT: What other furniture ? 

“The WITNESS: If I remember, probably the 
persons were moving out. There were some books, 
sofas. I believe the books were packed up, if I am 
not mistaken. 

“The COURT: Was it completely furnished? 

“The WITNESS: Partially. 

“The COURT: What I am trying to ascertain is 
to what extent was it furnished? 

“The WITNESS: It looked like they were in the 
stages of moving. 

• • • • 

41 The COURT: You say it had an attic? 

“TheWITNESS: Yes. 

• • • • 

“The COURT: How was the attic furnished? 

“The WITNESS: To my knowledge it was unfur¬ 
nished. I could see the exposed roof rafters and 
there was no ceiling in the attic. 

• • • • 

“The COURT: Those questions have been asked 
solely by the Court Both sides have the right to 
cross examine.” 

The above was the testimony which somehow should 
have been, but is not, included in the Joint Appendix. 
Neither side cross examined the witness further on this 
subject; and of course this testimony was completely 
confirmatory of the testimony of the insured, Plaintiff 
Loughlin, that when she went into the building there was 
no debris, trash, etc. in the building and that it had 
furniture in it. 


13 


We are not only surprised but shocked that Plaintiffs 
now argue in their Brief that evidence of an increase in 
the fire hazard was inadmissible because this issue “was 
not specifically part of the pleadings”, (Brief, p. 15 and 
16) and “not part of the Pre-Trial Order”. 

The transcript of testimony (J. A. 39) is as follows: 

“Mr. HALPER: At this time I offer an objection 
to any testimony respecting the fire-trap angle for 
the reason he did not moke it a part of the defense 
pleadings. 

“Mr. MERCIER: Specifically, it is not. (The an¬ 
swer was—“specifically it is”.) 

“Mr. HALPER: It is not part of the Pre-Trial 
Order. 

“The COURT: I thought I saw something about 
that. 

“Mr. HALPER: (Should have been, Mr. MER¬ 
CIER) (Defense No. 4, if your Honor please, Sepa¬ 
rate Defense No. 2, “failed to disclose any use.” 
(Here the Court cut off Mr. Merrier by saying)— 

“The COURT: Very well. On the basis of that, 
you may pursue the inquiry, and 1 overrule your ob¬ 
jection.” 

It is quite obvious that the above transcript on which 
Plainitffs rely in making their assertion was incorrect; 
that it was a stenographic error. Mr. Halper would not 
have referred to the Defenses to sustain his objection, 
nor would have Mr. Merrier have said that “Specifically, 
it is not” because the Second Separate Defense specifically 
raised the issue that the insured “failed to perform cer¬ 
tain essential conditions of the policy” and “falsely swore 
that since the issuance of said policy there had been no! 
* • • change of * * * exposure of the property 77 . The 
Fourth Separate Defense was specifically that the insured 
“failed to observe the terms and conditions of the policy! 
in that: • • • she failed to disclose any changes in the 
title, use, occupancy or exposure of the property since 
it was acquired.” 
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Again showing that the above transcript on which 
Plaintiffs now rely is merely a stenographic error is the 
fact that Defendant had at the trial only three witnesses; 
two being Police Officers who were called to testify and 
who testified on nothing but this very proposition of an 
increase in the fire hazard. 

Again, Plaintiffs themselves brought in testimony 
touching the question of the increase in fire hazard (J. A. 
14, 15, 20, 21) long prior to the only objection made to 
any such testimony (J, A. 39). 

And finally, the Pre-Trial Order formulated no issues 
whatever excepting as contained in the Stipulations—and 
the Stipulations excluded as a defense only the Third 
Separate Defense which concerned itself only with the 
non-occupancy of the building for over sixty (60) con¬ 
secutive days. (J. A. 9; 6). 


(b) 

Failure to Submit to Oral Examination. 

Plaintiffs intimate in their Brief (Page 5, Par. No. 3,) 
that there was a conflict in the evidence on the question 
of the failure of the insured to submit to oral examina¬ 
tion. 

We know of no such conflict The only evidence before 
the Court below on this question was the admission of 
the insured, Plaintiff Loughlin, that she had never ap¬ 
peared for oral examination under oath (J. A. 35); that 
she had never seen the letter of June 20,1947, addressed to 
Nathan Levin, the lawyer husband of one of the other 
Plaintiffs who was representing all of the Plaintiffs in 
connection with this fire loss, and who had evidently pre¬ 
pared (J. A. 33) and who had, filed the proof of loss with 
the Defendant, in which letter he was requested “on be¬ 
half of Firemen’s Insurance Company of Washington 
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and Georgetown” to produce the insured, Loughlin, for 
oral examination under oath (J. A. 34). The insured, 
Plaintiff Loughlin, repeatedly denied in her testimony 
that the aforesaid Nathan Levin, lawyer husband of one 
of the Plaintiffs, was acting as attorney in this fire loss 
matter. Later on in her testimony, she admitted that 
said Mr. Levin did act as attorney for the other Plaintiffs 
in this fire loss claim, but continued to deny he acted as 
her attorney. At this point, Plaintiff Loughlin was shown 
a letter signed by her, on her own letterhead, and directed 
to the Title Company, in which she appointed said Nathan 
Levin as her attorney, and thereupon, Plaintiff Loughlin 
freely admitted that said Levin had been acting as her 
attorney as well (J. A. 36,37). 

Plaintiffs also introduced a letter from counsel for the 
Defendant insurance company dated over a month after 
the date on which the insured Plaintiff Loughlin was to 
appear for oral examination in accordance with the de¬ 
mand of the Defendant insurance company, in which let¬ 
ter denial of liability under the policy is made for the 
reason, including others, of the failure to comply with the 
request for oral examination under oath made on June 
20,1947. 

The above was the testimony before the Court below 
in Plaintiffs’ case in chief on the question of the failure 
to submit to oral examination and it is difficult to under¬ 
stand how this can be said to be disputed or conflicting 
testimony, because it was all their own testimony. 

This testimony, of course, showed another breach of 
the conditions and covenants of the insurance policy. 

Plaintiffs now seek, and this for the very first time 
since the fire and up to the filing of their brief before 
this Court, to advance the proposition that because the 
person specified before whom the examination was to be 
held was an associate of the Defendants attorney, this 
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would have “justified a jury in finding that the Defendant 
was acting in bad faith, or had waived any breach, or 
itself was in default in failing to notify the insured that 
it had designated Mr. Baker to hold the hearing or that 
Loughlin’s default was excusable or due to lack of no¬ 
tice.” (J.A.14). 

We cannot understand this line of reasoning but, in 
any event, no point of the fact that Mr. Baker was, at 
the time of the notice, an associate of Defendant’s conn- 
sel was ever made in the Court below or was ever made 
1 at any time, as stated above, prior to the filing of the 
brief before this Court. It was never thought of or 
brought to the Court’s attention in any statement or ar¬ 
gument of Plaintiff’s counsel, or ever even hinted at in the 
Court below or elsewhere. In addition, there was no 
proof made below, nor could any such proof have been 
made because it was not a fact, that Mr. Baker, on June 
20, 1947, or at the time the examination was scheduled, 
' was attorney or counsel for the insurance company, or 
was an employee of Lucien H. Mercier, counsel for the 
insurance company, or was financially interested in the 
action. 

The proof of loss covering the fire was submitted to 
the Defendant insurance company by Nathan Levin, at¬ 
torney husband of one of the Plaintiffs on behalf of Helen 
E. Loughlin; and the letter of June 20 requesting the 
oral examination of the insured, Plaintiff Loughlin, was 
directed to Nathan Levin who had filed the proof of loss. 
It takes a long stretch of the imagination to suggest that 
a jury could find that the Defendant insurance company 
had not notified Plaintiff Loughlin that it had designated 
Mr. Baker to hold the hearing, or that it had not notified 
Mrs. Loughlin at all. Actually, the jury could not have 
been allowed to speculate on this issue because there was 
neither conflict nor dispute about it at any time. 
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(c) 

False Swearing. 

The last suggestion or intimation by Plaintiff of a 
dispute or conflict in the testimony is on the question of 
the false swearing in the proof of loss by the insured, 
Plaintiff Loughlin. 

There was no conflict or dispute on this score. For a 
classic example of evasiveness and a deliberate attempt 
to mislead Court, jury and counsel by false statements 
and representations as to facts within her own knowledge, 
it is respectfully suggested to the Court that the testimony 
of the insured, Plaintiff Loughlin, be read. Her testi¬ 
mony was such that the Court below said that 1 ‘ she cer¬ 
tainly was a discreditable witness.” 

The insured, Plaintiff Loughlin, testified that she had 
been a notary for twenty years and a licensed real estate 
broker since 1943. 

To begin with, she repeatedly insisted in her testimony 
that the proof of loss form and the answers thereon had 
been prepared by the Defendant insurance company at 
its office on Seventh Street , and that she had signed and 
sworn to it before a notary in the Defendant’s office (J. 
A. 22, 23, 29, 30, 32 and 33). Finally upon being con¬ 
fronted by the notary who took her acknowledgment, she 
freely admitted that she had signed and sworn to the 
proof of loss in the office of Young and Simon in the 
Woodward Building, 15th and H Streets, N. W., and not 
at the office of the Defendant insurance company (J. A. 
37), and this after repeatedly denying that the proof of 
loss form had been signed at the office of Young and 
Simon in the Woodward Building. (J. A. references 
above). 

Next, throughout her testimony, Plaintiff Loughlin de¬ 
nied that Nathan Levin, attorney husband of one of the 
Plaintiffs, was acting as attorney in this fire loss claim 
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and that he had prepared the claim, but insisted, on the 
contrary, that the claim had been prepared at the office 
i of the Defendant insurance company on Seventh Street 
(J. A. 22, 23, 29, 33). As stated above, Plaintiff later 
i admitted that Mr. Levin did act as the attorney for the 
other Plaintiffs in this fire loss claim, but continued to 
deny that he acted as her attorney (J. A. 36); but upon 
being shown her own letter on her own letterhead signed 
by her designating Nathan Levin as her attorney, she 
freely admitted that he was acting as her attorney in this 
matter (J. A. 37), after having theretofore admitted that 
the proof of loss “has all the appearances of corning 
i from his {Mr. Levin's) office” ! (J. A. 33). 

Said Nathan Levin is the attorney husband of one of 
Plaintiffs who mailed the proof of loss claim to the De¬ 
fendant insurance company and to whom the demand of 
the insurance company for an oral examination under 
oath of the insured, Plaintiff Loughlin, was addressed, 
as above noted. 

Next, the insured. Plaintiff Loughlin, testified that she 
was fully conversant with leases; that she was fully con¬ 
versant with mortgages and deeds of trust, and that they 
constituted encumbrances on property; and that she was 
fully conversant with conveyancing (J. A. 28, 36). 

She was then asked as to the answers to each of the 
questions on the proof of loss claim. 

When asked whether her answer was true that at the 
time of the fire, the building was occupied as a “dwell¬ 
ing”, she answered “I wouldn’t know the answer to 
that”. (J. A. 24). In answer to the next question, 
i she says that to her own understanding, it was occupied 
as a dwelling, and when pressed to reaffirm that it was 
occupied as a dwelling at the time of the fire, she refused 
to reply. (J. A. 24). 

When asked whether her answer was true that she was 
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the sole and unconditional owner of the premises, and 
that no other person or persons had any interest therein 
excepting for the Perpetual Building Association, as first 
mortgagee, she stated that she had no interest in the 
building but that the other Plaintiffs were the owners 
(J. A. 21, 28); admitted that there might have been a 
second mortgage on the property in favor of the Riggs 
Development Company after stating first that she did not 
know who Riggs Development Company was and then ad¬ 
mitting that it was a construction company and had the 
same office as the Colonial Investment Company, of which 
Nathan Levin, the attorney husband of one of Plaintiffs, 
was the President (J. A. 25; 127) where she herself was 
employed; admitted that prior to the fire the property 
had been sold to the Telephone Company and said as to 
the contract of sale “That is my contract of sale”; (J. 
A. 26); and admitted that prior to the fire the property 
had been leased on January 5, 1947 for nine (9) months 
at Twenty-five ($25.00) Dollars per month with the right 
in the tenant to raze the building which was the subject 
of the fire. 

When asked whether her sworn answer on the proof 
of loss claim was true that since the policy was acquired, 
there had been no change of ownership, occupancy, pos¬ 
session or exposure of the property, she said “I wouldn’t 
know how to answer that”. (J. A. 29). 

Thus, again, Plaintiffs by their own testimony, showed 
the violation of still another of the conditions and cove¬ 
nants of the insurance policy. 

(d) 

The Remaining Evidence in General. 

The remaining evidence was also not in dispute or con¬ 
flicting. 

The contract of sale to the Telephone Company of 
November, 1946, contained a clause under which the sell- 


20 


ers agreed to procure a rezoning of the land in question 
from Residential to First Commercial D Area on or 
before the settlement date, which date had been fixed by 
the contract as being no later than nine months after the 
date of the contract The rezoning was procured and 
became effective on March 27, 1947, twenty-three days 
prior to the fire. Accordingly, the contract of sale was 
absolute as of the date of the fire. 

The contract of sale also contained the following pro¬ 
visions : 

‘‘This property is sold free of incumbrance, except 
as to monthly tenancies on Lots B, C, D, and 0; and 
the right to the sellers to lease Lot E with or with¬ 
out the improvements thereon , which said lease shall 
be terminable upon a ninety (90) days’ written notice 
to the tenant to vacate.” 

Pursuant to the reserved right to lease, Plaintiff, Helen 
E. Loughlin, on January 5, 1947, three (3) months before 
the fire, entered into a written nine month lease with 
one B. Prival of the land and of the building as to 
which the fire loss is claimed in this suit, at the rent of 
$25.00 per month, the lease containing the following 
clause: 

“It is understood and agreed that the within lease 
shall be terminable upon ninety days written notice 
to the tenant to vacate; and it is further understood 
that the said tenant shall have the right to raze the 
improvements on the said Lot E in Square 245 any 
time during the term of this lease. n 

The instructions given by Plaintiffs to the Title Com¬ 
pany where settlement of the sale was being made three 
days after the fire, i.e., on April 22, 1947 for the settle¬ 
ment of the sale to be had on April 23,1947, (J. A. 126-7) 
stated that the monthly rents of $25.00 on the property 
covered by the aforesaid lease had been paid to May 5, 
1947 and were to be adjusted to the first of the month. 
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As to the aforesaid lease between the insured, Helen 
E. Loughlin, and Prival, on May 29, 1947, Plaintiff 
Loughlin and the other Plaintiffs entered into a contract 
with the Telephone Company (J. A. 120 through 123) in 
which it was recited that when, on April 24, 1947, the 
Telephone Company acquired title to the building subject 
to the fire and the land on which it stood, there had been 
presented to it, the Telephone Company, the aforesaid 
lease of January 5, 1947 between Helen E. Loughlin and 
B. Prival; that the Telephone Company was desirous of 
having the building on the land razed and the premises 
surrendered to it free of the provisions of that lease 
(Third WHEREAS, J. A. 121), and Plaintiffs recited 
they were desirous of razing the building at their own 
cost and expense for the salvage value to be obtained 
from it. The Agreement then went on to provide that in 
consideration of the recitals just made, and in considera¬ 
tion of the cancelling of the aforesaid lease, Plaintiffs 
were granted the right to raze the building at their own 
cost and expense for its salvage value. This agreement 
was signed by the Telephone Company and by Helen E. 
Loughlin and the other Plaintiffs in this cause. 

The oral testimony of the other Plaintiff, Taube, of¬ 
fered by the plaintiffs was to the effect, so far as is here 
pertinent, that he and the other Plaintiffs other than 
Loughlin acquired the ownership of the property in ques¬ 
tion in September, 1946 for $200,000; that they had en¬ 
tered into a contract on November 14, 1946 to sell the 
property; that the reservation of the right to lease the 
land with or without the building which was the subject 
of the fire was retained during the pendency of the con¬ 
tract because they, Plaintiffs, wanted to raze the building 
and make a parking lot of the land and did not want to 
be deprived of this right because the contract of sale was 
contingent on rezoning, and “we had the right to use it 
for income purposes.” (J. A. 60). 
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He verified the entry into the Prival lease; bnt said he 
did not know if Prival ever entered into possession under 
the lease; did not think he ever paid any rent; did not 
know whether rent was ever adjusted by the Title Com¬ 
pany; and did not know anything about the rents. He 
then testified that he thought the lease had been cancelled 
before the fire. (J. A. 61). 

SUMMARY OF THE ARGUMENT 

The following is a summary of the argument on the 
part of Defendant: 

L 

Plaintiffs, in their own case in chief, having shown 
specifically the breach of three separate and distinct 
material conditions and covenants of the insurance 
policy, there was nothing for the Trial Court to do 
but direct a verdict—there was no issue for the jury. 

n. 

The conceded untruthfulness of the sworn answers 
of the insured to each and every one of the questions 
on the proof of loss amounted to false swearing after 
a loss which voided the insurance policy. 

m. 

The admitted increase in the fire hazard which Plain¬ 
tiffs allowed to occur extinguished the liability of the 
Defendant under its policy for any fire loss. 

IV. 

The admitted failure of the insured to appear for 
oral examination barred the right of suit and recov¬ 
ery on the fire insurance policy. 
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V. 


A contract of insurance is one of indemnity, and the 
insurance company is not liable for fire damage where 
the evidence shows no loss was suffered by the claim¬ 
ants as a result of the fire. 

VI. 

None of the Plaintiffs had an insurable interest in 
the building at the time of the fire loss, and therefore 
no recovery could be had. 


vn. 

The Plaintiffs, other than Loughlin, were not covered. 
by the Insurance Company contract, and thus were 
not proper parties and could not recover from De¬ 
fendant 


ARGUMENT 

L 

Plaintiffs, in Their Own Case in Chief, Having Shown 
Specifically the Breach of Three Separate and Dis¬ 
tinct Material Conditions and Covenants of the In¬ 
surance Policy, There Was Nothing for the Trial 
Court to do but Direct a Verdict—There Was no 
Issue for the Jury. 

The case present before the Court below was, on the 
evidence, one which required merely an application of 
the law to the facts proven and admitted—there were no 
issues on the facts to be submitted to a jury, nor was 
there any disputed or contradicted evidence on any con¬ 
trolling facts. 

Plaintiffs asserted in their complaint, in order to make 
a case, that they had “performed all the conditions of the 
policy on their part to be performed”. 
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Defendant denied that they had performed snch condi¬ 
tions and specifically pointed out wherein they had not 
been performed. Issues were thus made and, on those 
very issues specifically made, Plaintiffs in their case in 
chief themselves showed a breach of each and every es¬ 
sential condition, and covenant which the policy specifically 
provided would render it void, or would extinguish any 
liability on the part of the Defendant insurance company, 
or would deprive the Plaintiffs of the right to sue. 

Whatever burden of proof rested on Defendant to es¬ 
tablish a breach of these conditions was certainly met 
when the Plaintiffs in their own evidence in chief specifi¬ 
cally showed the violations. There was not even a neces¬ 
sity on the part of Defendant to introduce any evidence 
of any kind as to these breaches because they were shown 
and admitted by Plaintiffs themselves. 

i 

Under the circumstances, the Court below could do 
nothing other than direct a verdict, for there was nothing 
to submit to the jury. 

Plaintiffs themselves offered the policy and its cove¬ 
nants and conditions in evidence; themselves offered in 
evidence the proof of loss with the sworn answers therein; 
themselves offered in evidence all of the proof that there 
had been false swearing in the proof of loss; themselves 
offered in evidence the failure of the insured to appear for 
oral examination under oath; themselves offered in evi¬ 
dence the letter denying liability because of false swear¬ 
ing and failure of the insured to appear for oral exami¬ 
nation under oath; themselves offered in evidence the 
allowing of an increase in the fire hazard; themselves 
offered in evidence the lack of insurable interest of the 
insured and the other Plaintiffs; themselves offered in 
evidence that the Plaintiffs other than the insured Lough- 
lin were not parties to the contract of insurance; and 
themselves stipulated evidence showing the fact that no 
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deduction had been made from the sales price of the prop¬ 
erty because of the fire damage. 

On the basis of the above, the Court below could not 
have allowed to stand a verdict of the jury in favor of 
the Plaintiffs if the case had been submitted to the jury 
because Plaintiffs themselves showed the breach of three 
of the express terms and conditions of the contract of 
insurance. 

This Court has several times passed on this very ques¬ 
tion, and has repeatedly held that concession of the 
breaches left no issue of fact to be submitted to a jury. 

In Dumas v. Insurance Co., 12 App. D. C. 245, involv¬ 
ing the identical clause with reference to false swearing 
as appears in the insurance policy in this case, this Court 
put it this way in a case on all fours with the instant 
case— 

“From what we have said it follows that the Plain¬ 
tiff having shown by her own testimony that the pol¬ 
icy of insurance upon which she sued had become 
void by its express terms, (false swearing in the 
proof of loss), had no case upon which to go to the 
jury; and the trial court was fully justified in peremp¬ 
torily directing a verdict in favor of the defendant.” 
(Parenthetical expression supplied.) 

In the case of Leonard v. Insurance Co., 53 App. D. C. 
343, which involved the identical clauses with reference 
to false swearing and an increase in the fire hazard as 
appear in the insurance policy in this case, this Court 
approved the action of the Trial Court in directing a 
verdict for the Defendant insurance company and said— 

“In the present case, plaintiff is seeking to main¬ 
tain his right of action notwithstanding the violation 
of the express terms of the contract. Concession of 
the breach, therefore, left no issue of fact to be sub¬ 
mitted to the jury.” 
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And for other cases, cited by this Court in the last 
mentioned case, see Insurance Co. v. Gunther, 116 U. S. 
113; Mitchell v. Insurance Co., 16 App. D. C. 241; Hunt 
v. Insurance Co., 20 App. D. C. 48; Insurance Co. v. Coos, 
151 U. S. 452. 

n. 

The Conceded Untruthfulness of the Sworn Answers of 
the Insured to Each and Every One of the Questions 
on the Proof of Loss Amounted to False Swearing 
After a Loss Which Voided the Insurance Policy. 

Before proceeding to the argument on this point, it 
is rather significant that the insured, Plaintiff Loughlin, 
in her testimony asserted, insisted and reinsisted that 
the answers to the questions on the proof of loss were 
prepared by the Defendant insurance company at its office 
on Seventh Street and that she had signed and sworn 
to the proof of loss at said office, being very particular 
to specify that it was on Seventh Street “downtown from 
her office”. She repeatedly denied that the proof of loss 
form had been prepared by Nathan Levin, attorney hus¬ 
band of one of Plaintiffs who acted as attorney for the 
Plaintiffs in presenting the fire loss claim, and repeatedly 
denied that she had signed and sworn to the proof of 
loss before a notary in the office of Young & Simon in the 
Woodward Building, saying she did not know the notary 
who took her acknowledgment. 

Upon being confronted with the letter of said Nathan 
Levin transmitting the proof of loss, she admitted that 
the proof of loss showed all the earmarks of having been 
prepared in the office of Mr. Levin, and upon being con¬ 
fronted with the Notary who took her acknowledgment 
she admitted she knew the Notary and that she had signed 
and sworn to the proof of loss in the office of Young & 
Simon at 15th and H Streets, N. W. where the Notary 
was. 
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The significance is, of course, that Plaintiff Loughlin 
was conscious of the untruthful answers on the proof of 
loss, and deliberately tried to mislead the Judge, the jury 
and counsel into believing that these untruthful answers 
were to be placed at the door of the Defendant itslef and 
not on the Plaintiffs. 

It is respectfully submitted that these answers under 
oath at the trial of the case constitute just as much a 
false swearing under oath after a loss voiding the policy 
as do the untruthful answers on the proof of loss. 

Coming now to the sworn answers on the proof of loss. 
The questions on the proof of loss, which have been ex¬ 
hibited above in this Brief, are short, clear, simple and 
in readily understandable language—language which any 
layman can understand let alone a person like Plaintiff 
Loughlin, the insured, who had been a Notary Public for 
twenty years and a licensed Real Estate Broker since 
1943, or Mr. Levin, the attorney husband of one of 
Plaintiffs. 

The first question was simply—What was the cause 
and origin of the fire? The insured swore to the answer 
“Unknown” which was prepared by the attorney husband 
of Plaintiff Levin. When this answer was made, every¬ 
thing was fresh in the minds of the parties; and the 
Deputy Fire Marshal, who was their witness, had con¬ 
tacted the Plaintiffs at their office to get them to remove 
the debris in the building because that debris made the 
building very dangerous for fire, and to secure the build¬ 
ing from trespassers who had lit several small fires which 
they had been able to extinguish. So, the cause was fully 
known—an abandonment of the building to tramps and 
drunks who were sleeping in the building which was lit¬ 
tered with tons of debris, especially with old newspapers 
and old mattresses at the spot where the fire took place. 
Was this not an attempt to misrepresent, mislead and 
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deceive and defraud if those were criteria? They are not 
criteria under the District of Columbia decisions. 

What is said above pertaining to the first question is 
equally true as to the other three questions. The Plain¬ 
tiffs knew the building was vacant and not occupied as a 
dwelling; they knew it had been sold; they knew it had 
been leased with a right in the lessee to raze it, as was 
permitted in the contract of sale, etc., etc. All of these 
questions could have been truthfully answered when the 
answers were drafted by Levin and when the proof of loss 
was signed by Loughlin. Everything was fresh in their 
minds then—just about two weeks before, all the Plaintiffs 
including Plaintiff Loughlin, the insured, had signed an 
agreement with the Telephone Company relating to its 
acquisition of the property and to the lease which gave 
the lessee the privilege to raze the building, the encum¬ 
brance of which lease the Telephone Company wanted to 
be rid of. 

To adopt the language on Page 11 of Plaintiffs’ Brief, 
“the answers were false in fact”; “they were knowingly 
and wilfully made”; “and the falsity of the answers was 
such as to warrant the inference they were made with 
intent to deceive or defraud, and not merely by mistake 
of law and fact.” 

There could have been no mistake that Plaintiffs had 
parted with possession of the property under a lease; or 
that they had sold it; or that it was vacant; or that it 
had been abandoned to vagrants, etc., etc. 

It is not necessary, however, under our decisions in 
this jurisdiction for a showing to be made, as Plaintiffs 
contend, that the answers were knowingly and wilfully 
made with an intent to deceive or defraud. Plaintiffs 
state that their contention is the practically “uniform” 
holdings of the Courts. 
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We take issue that that is the “uniform” holding of 
the Courts. This Court has itself said that what is con¬ 
tended for by Plaintiffs might be the law elsewhere but 
it certainly is not the law in this District. Dumas v. In¬ 
surance Co.j supra. In that case, which involved the 
question of false swearing on the proof of loss, the same 
contention was advanced as is now advanced by the Plain¬ 
tiffs, and the Court said: 

“But it is argued that there was no fraud in all 
this on the part of the plaintiff, and that, therefore, 
she ought not to be precluded from recovering, and 
cases are cited in which it is claimed that recovery 
has been allowed under somewhat similar circum¬ 
stances. 

“We do not so understand the law.” 

In said Dumas v. Insurance Co. case, supra, the facts 
were almost identical to those present on this appeal. 
The Insurance Company had denied liability because of 
the swearing on the proof of loss by the insured that she 
was the sole and unconditional owner of the property 
damaged by fire, whereas the admitted facts were that 
one piece of the insured property was a rented item not 
owned by plaintiff, and another was under a conditional 
sales contract, the value of both these items representing 
only about one-fifth of the property insured. The policy 
in that case contained the identical clause against false 
swearing which is contained in the policy in this suit and 
the proof of loss had been prepared by the Defendant 
insurance company. This Court, holding the policy had 
been voided because of the untruthful answer and sus¬ 
taining the lower Court in directing a verdict for the De¬ 
fendant insurance company, said: 

“That this affidavit had been prepared by the agent 
of the defendant company, and that the plaintiff did 
not read it before she executed it, are circumstances 
that cannot for a moment entitle themselves to con¬ 
sideration. The affidavit was short, plain and simple. 
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It was not difficult to be understood; and the failure 
of the plaintiff to read it before execution only ag¬ 
gravates the falsity of its statements. There is no 
pretense that she was in any manner prevented from 
reading it, or that there was any fraud on the part 
of the agents of the defendant in its procurement 
It was precisely the thing against which the defend¬ 
ant company sought to guard itself when it provided 
that the policy of insurance should be void in case 
of any false swearing about the matter, either before 
or after the loss. Unless, therefore, we are to hold 
that this condition in the contract in regard to false 
swearing was meaningless or void—and we are not 
aware of any rule of law upon which we can so hold— 
we cannot see how its effect in vitiating the policy of 
insurance can be avoided. • • • 

“* * • We cannot say that the insertion of such 
a condition in the contract was either illegal or im¬ 
proper. Harsh, perhaps, it may have been; but it 
was competent for the parties to make it, and they 
made it. We may conjecture even that it was in¬ 
serted in the policy of insurance, in view of the de¬ 
cision in the case of Knop v. National Fire Ins. Co., 
or of some similar decision elsewhere. Whatever may 
have been the motive, it is not illegal; it is part of 
the contract; and it cannot be disregarded by us. 

*‘From what we have said it follows that the plain¬ 
tiff having shown by her own testimony that the pol¬ 
icy of insurance upon which she sued had become 
void by its own express terms, had no case upon 
which to go to the jury; and the trial court was fully 
justified in preemptonly directing a verdict in favor 
of the defendant.” 

Plaintiffs dismiss the force of the Dumas decision by 
saying “that the plaintiff in that case did not own the 
entire insured property, legally or equitably while, in 
this case, it was not controverted that the insured did own 
the legal title to the insured building subject to a dis¬ 
closed first trust”; and quote from the Dumas case, as 
follows: 
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“For if plaintiff was in truth the sole and uncon¬ 
ditional owner of the property, it was no falsehood 
for him to say so, either in an affidavit or other¬ 
wise. ’ 9 (Brief, p. 10). 

Was the insured Loughlin “in truth the sole and un- 
conditional owner of the property” which she swore she 
was, subject only'to a first deed of trust ? 

The first question put to the insured, Plaintiff Lough¬ 
lin, by counsel for Plaintiffs was— 

Q. “Did you ever have any interest in the prop¬ 
erty known as the Wylie Mansion, the property lo¬ 
cated at Thomas Circle? (The property damaged 
by fire.) 

A. “No.” 

The third question put to her by counsel for Plaintiffs 
was— 

Q. “Did you have any ownership in it? 

A. “No, sir.” 

The fourth and fifth questions by counsel for Plaintiffs 
drew the answers that the property was owned by the 
other Plaintiffs. (J. A. 21,22). 

The settlement sheet of the Title Company covering the 
sale to the Telephone Company which was stipulated in 
evidence showed other encumbrances besides the first 
mortgage. 

Yet, on the proof of loss she swore that she, Loughlin, 
was the “sole and unconditional owner” except for a first 
mortgage, and that no other person excepting herself had 
any interest in the property. And when she so swore, 
she also knew that she had granted to the lessee of the 
property the right to raze the building, and that the land 
and the building, if not razed, were under a contract of 
sale to the Telephone Company. 

If the insured knew at the trial almost three years 
after the fire the correct answers to all the questions on 
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the proof of loss, as she did, then we submit that it was 
false swearing to answer the questions otherwise on the 
proof of loss executed when the transactions were fresh 
in the minds of everyone. 

There is no need to pursue further the untruthfulness 
of the answers to each and every question because the 
answers were all admitted to be false; and upon such an 
admission there is no right to recover and no issue for 
the jury. Insurance Co. v. Lewis, 4 App. D. C. 66; Dunnas 
v. Insurance Co., supra; Leonard v. Insurance Company, 
supra; and the cases cited therein. 

m. 

The Admitted Increase in the Fire Hazard Which Plain¬ 
tiffs Allowed to Occur Extinguished the Liability 
of the Defendant Under Its Policy for Any Fire Loss. 

There can be no dispute in this case but that there 
was an increase in the fire hazard which took place from 
the time the insurance policy was issued to the date of 
fire. 

Plaintiff Loughlin testified that she went in the build¬ 
ing after she became the record owner of it; that it had 
furniture in it; and that there was no trash or debris 
in it or old newspapers and old mattresses on the floor; 
and no scorched places where fires had been lit by others. 
(J. A. 39, 23). 

Witness Fisher testified that when he went into the 
building at the request of Plaintiffs, it looked as though 
people were in the stage of moving out; and that the attic, 
where the fire took place, was clear. 

Thus, when the insurance policy was issued and for 
some time thereafter, the building was in a proper insur¬ 
ance risk condition. 

In December, 1946, three months after the policy was 
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issued, the building had been abandoned to tramps and 
drunks, and had newspapers and old mattresses scattered 
all about the rooms, especially in the attic where the fire 
took place which made the building a definite fire hazard 
(J. A. 49, 50), and no longer a proper insurance risk. 
This condition was allowed to continue to, and was in 
existence on the date of the fire (J. A. 13, 14, 15); and 
was present even after the fire, but Plaintiffs refused to 
correct the situation and referred the Deputy Fire Mar¬ 
shal to the Telephone Company, which company corrected 
it. (J. A. 20, 21). 

Plaintiffs f contention that this issue of an increase in 
the fire hazard was not before the Trial Court has been 
answered above. 

Plaintiffs say that the insurance policy permitted va¬ 
cancy for any length of time and thus permitted them te 
“abandon the property indefinitely”. Defendant cannot 
conceive how it logically follows that permitting unoccu¬ 
pancy of a building means permitting abandonment to 
tramps and drunks; but, in any event, the various clauses 
and conditions of an insurance policy, like those of any 
other contract, must all be read together to arrive at a 
whole, and no clause or condition is to be disregarded 
unless inconsistent with others. This is hornbook law. 

It is submitted that there is no inconsistency for an 
insurance policy to allow the insured to leave his build¬ 
ing unoccupied indefinitely if he wants to provided he 
does not allow the fire hazard to be increased by any 
means within his control or knowledge; and that if he 
does allow the fire hazard to be so increased, the Insur¬ 
ance Company is not to be liable for any loss occurring 
while the condition exists. That is just what the insur¬ 
ance policy in this case provides. 

Plaintiffs further say that, in any event, the insured, 
Plaintiff Loughlin, denied knowledge that this condition 
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existed, and that the *‘ evidence disclosed that trespassers 
had broken in, littered trash about, and started small 
fires.” "(Brief, p. 15); and that because of this lack of 
knowledge and breaking in, the clause in the insurance 
policy was inoperative, but in any event that this was 
an issue for the jury. 

In the Leonard v. Insurance Company case, supra, this 
Court said— 

“• • • Nor does the law accord plaintiff any 
consideration because of ignorance of the uses to 
which the premises were put. In Insurance Co. v. 
Gunther, 116 U. S. 113, a case in which the insured 
property had been put to a prohibited use, and the 
insured pleaded ignorance, the court said: 

“ 4 It is equally unimportant that the respond¬ 
ent was ignorant that such business was carried 
on. The question whether a warranty had been 
broken can never depend upon the knowledge 
or ignorance or intent of the party making it, 
touching the acts or the facts constituting the 
breach. Matson v. Farm Buildings Ins. Co., 73 
N. Y. 310/ 

“Conditions such as were contained in the present 
policy are usual in insurance contracts and generally 
have been held to be binding upon the insured. A 
failure, therefore, on the part of the insured to con¬ 
form strictly to the provisions of the contract, fore¬ 
closes the right of recovery thereon. Insurance Co. 
v. Gunther, supra; Dumas v. Insurance Co., 12 App. 
D. C. 245, 26 W. L. R. 213; Mitchell v. Insurance Co., 
16 App. D. C. 241, 28 W. L. R. 225; Hunt v. Insur¬ 
ance Co., 20 App. D. C. 48, 30 W. L. R. 636. • • • 

“In the present case plaintiff is seeking to main¬ 
tain his right of action notwithstanding the viola¬ 
tion of the express terms of the contract. Concession 
of the breach, therefore, left no issue of fact to be 
submitted to the jury/’ 

In the case of Insurance Co. v. Lewis, supra, which, in 
passing, was another case of false representations that 
the plaintiff was the sole and unconditional owner, which 
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he was not, and that the house was occupied as a dwell¬ 
ing, when actually it was vacant, the Court held each 
of these fatal to the right of the insured to recover, 
saying: 

“These conditions (renderag a fire insurance void) 
must all receive a fair and reasonable interpretation 
according to their terms and obvious import. For, 
as has been well said, the insured has no right to 
complain, for he assents to comply with all the stipu¬ 
lations on his side, in order to entitle himself to the 
benefit of the contract; and neither upon reason or 
principle has he any right to ask the court to dis¬ 
pense with the performance of his own part of the 
agreement, and yet to bind the other party to obli¬ 
gations which, but for those stipulations, would not 
have been entered into. Carpenter v. Ins. Co., 16 
Pet. 511. Or, as said in a very recent case, ‘For a 
comparatively small consideration the insurer under¬ 
takes to guarantee the insured against loss or dam¬ 
age, upon the terms and conditions agreed upon and 
upon no other, and when called upon to pay, in case 
of loss, the insurer, therefore, may justly insist upon 
the fulfillment of these terms. If the insured cannot 
bring himself within the conditions of the policy, he 
is not entitled to recover for the loss. The terms 
of the policy constitute the measure of the insurer’s 
liability, and in order to recover, the assured must 
show himself within those terms; and if it appears 
that the contract has been terminated by the viola¬ 
tion on the part of the assured of its conditions, then 
there can be no right of recovery. The compliance 
of the assured with the terms of the contract is a 
condition precedent to the right to recover.’ Insur¬ 
ance Co. v. Coos Cownty, 151U. S. 462.” 

In order to keep alive the agreement of the Defendant 
insurance company to indemnify for a fire loss, it was 
the duty of the Plaintiffs to keep the property in the 
condition of a proper insurance risk; and we respectfully 
submit that the Plaintiffs’ own evidence showed a woeful 
failure to perform that duty which left no issue for the 
jury on this point. 
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IV. 

The Admitted Failure of the Insured to Appear for Oral 
Examination Barred the Right of Suit and Recovery 
on the Fire Insurance Policy. 

Plaintiffs concede the failure to appear for oral exam¬ 
ination under oath, but try to excuse it on the ground, 
for the first time advanced in this Brief, that the Notary 
Public designated to take the examination was an associ¬ 
ate of counsel for the Defendant. We have answered 
this contention above, and in addition, the insurance 
policy specifically provided that the defendant could 
designate “any person”. (J. A. 98, Line 116.) 

They also seek to excuse it on the ground that some 
five weeks after the request for oral examination, the 
Defendant denied liability on the grounds of false swear¬ 
ing and failure to appear for oral examniation under 
oath. Again, the logic of this argument fails to be 
understood. There was no evidence that Plaintiffs knew 
the Defendant was going to deny liability when it re¬ 
quested the oral examination under oath; there could 
have been no such evidence because Defendant itself was 
then trying to ascertain the true facts to determine its 
liability or lack of it, and the insured refused to assist 
it as she was duty bound to do. 

Plaintiffs further state that the insured had no notice 
of the request to appear, and no notice of the designa¬ 
tion of Mr. Baker. Defendant has always understood 
the law to be that notice to an agent was notice to the 
principal; and that notice to an attorney representing 
a client in the handling of a claim was notice to the 
client. This, also, is hornbook law. 

The notice of designation of the Notary by the Insur¬ 
ance Company and of the date of the examination, went 
to the attorney who filed the claim, Mr. Levin, who was 
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also the husband of one of the claimants—certainly 
this was notice. 

The law is well settled that failure to appear for oral 
examination under oath bars recovery on the policy. 
Patterson v. Insurance Co., 25 App. D. C. 46, 71; Insur¬ 
ance Co. v. LUceomont, Inc., 84 Fed. 2nd 685; Gipps 
Brewing Co. v. Insurance Co., 147 Fed. 2nd 6; Hart v. 
Insurance Co., 46 Fed. Snp. 166; C. J. S., Vol. 45, Par. 
1024, Page 1254; Amer. Jnris., Vol. 29, Par. 1127, Page 
845. 

And the Conrts have all said that the purpose of the 
provision in an insurance policy requiring such an ex¬ 
amination was to protect the insurer against fraud by 
permitting it to probe into the circumstances of the loss 
and to protect itself against false claims. Hart v. Insur¬ 
ance Co., and the other cases, supra. 

V. 

A Contract of Insurance is One of Indemnity, and the 
Insurance Company is Not Liable for Fire Damage 
Where the Evidence Shows no Loss Was Suffered 
by the Claimants as a Result of the Fire. 

Plaintiffs contend that they may recover the cost of 
making the repairs even though they suffered no loss 
by reason of the fire; and they further contend that they 
did suffer a loss although of a type for which they did 
not sue and thus they were entitled to recover something. 

As to the latter, Plaintiffs say that before the fire the 
Wrecking Company would have paid $2000 for the privi¬ 
lege of wrecking the building, while after the fire it 
offered nothing for such privilege because of the fire 
damage, and thus they were damaged for at least $2000. 

They did not sue for this type of loss, but, in any 
event, let us try to follow this last argument of Plain¬ 
tiffs. This will mean reviewing the evidence. 
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It will be remembered that when the Wrecking Com¬ 
pany representative went into the building to inspect it 
as a result of which the offer was made, the occupants 
were in the stages of moving out. This must have been 
prior to December, 1946, because in December, 1946, a 
Police Officer went into the building and found it aban¬ 
doned to tramps and drunks and littered with debris; 
and this condition was present in February, 1947, when 
the other Police Officer went into the building. 

Now, then, in January, 1947, Plaintiffs gave a lease 
on the land and buildings for nine months with a privi¬ 
lege in the lessee to raze the building without the pay¬ 
ment of any consideration for the razing; the only obli¬ 
gation of the lessee being the payment of $25.00 per 
month rent! 

At the time of the tire, accordingly, Plaintiffs had no 
right to contract for the razing of the building and no 
right to receive any consideration in money or otherwise 
for its razing; so they could not have been damaged on 
this score. Plaintiffs did not reacquire this right to raze 
until May, 1947, when the Telephone Company gave it to 
them in consideration for a cancellation of the January 
lease so as to rid the land of its encumbrance. 

Coming to their other contention, at the time of the 
fire the land and the building on it was under an abso¬ 
lute contract of sale to the Telephone Company, with 
the risk of fire damage pending recording of the deed 
on the Plaintiffs. Four days after the fire, the Tele¬ 
phone Company paid the full purchase price without any 
deduction for the fire damage. 

Remembering that a policy of fire insurance is a con¬ 
tract of indemnity only, what loss did Plaintiffs suffer 
for which this Defendant had to indemnify them? None 
was proven, and this Court in the case of Insurance Com- 
pa/ny v. Lewis, supra, held that a fire insurance policy 
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was merely a contract of indemnity and that to allow re¬ 
covery where there was no loss would be 1 ‘a thing con¬ 
trary to public policy, and which is denounced by all 
the authorities. ’ 1 (P. 80-90). 

In the case of Draper v. Insurance Company, 28 Del. 
143, 145, the Court said, as to a fire insurance policy, 
that— 

4 ‘It is not a contract to insure property against 
fire, but is one to insure the owner of the property 
against loss by fire. Destruction by fire of the prop¬ 
erty described in the contract of insurance is not 
the contingency upon which the insurer promises to 
indemnify the insured. It is only when by fire the 
insured has sustained a loss that the insurer may be 
called upon to perform its contract of indemnity.” 

In the case of GetcheU v. Mercantile Fire Insurance 
Co., 199 Maine 274, the Court said that a fire insurance 
policy was— 

“a contract of indemnity * * * to reimburse the 
insured for his actual loss (by fire) not exceeding 
an agreed amount” 

In the case of Glendale Woolen Co. v. Prudeutal In¬ 
surance Co., 21 Conn. 19, the Court said: 

“The contract of insurance, as all know, is a con¬ 
tract of indemnity, upon the terms and conditions 
provided in the policy of insurance. It is a peculiar 
contract—and one of hazard purely. The insurer 
undertakes, for a comparatively small premium, to 
guarantee the insured against loss or damage upon 
the exact terms and conditions agreed on and upon 
no other.” 

In the case of Lighting Fixture Supply Co., Inc., v. 
Insurance Co., C. C. A. 5th Cir., 55 Fed. 2nd 110, the 
Circuit Court of Appeals put the matter in this way— 

“It is a fundamental principle that such a policy 
of insurance (fire) is a contract of personal in- 
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demnity. The property is not insured against de¬ 
struction, but the insured is guaranteed against loss, 
to the extent of his insurable interest, not exceed¬ 
ing the amount stipulated/ 7 

At 26 C. J., page 17, the rule is stated as follows: 

“Fire insurance is a contract of insurance by 
which the insurer, for a consideration, agrees to in¬ 
demnify the insured against loss of or damage to 
property by fire • • • the contract is one of in¬ 
demnity only/ 7 

Innumerable other authorities to the same effect could 
be cited, but they would be merely cumulative. 

Thus, the paramount question to be ascertained in this 
case is as to the loss which the Plaintiffs suffered for 
which the Defendant must indemnify them. No evidence 
whatsoever has been introduced excepting to show the 
damage by fire to the insured property; but the mere 
showing of this damage does not generate a claim 
against the insurer unless the Plaintiffs can show a pe¬ 
cuniary loss. As said in the Draper v. Delaware, etc. 
Insurance Co. case, supra, “Destruction by fire of the 
property described in the contract of insurance is not 
the contingency upon which the insurer promises to in¬ 
demnify the insured. 77 

Manifestly, the Plaintiffs could not show a loss of use 
of the building because they had deprived themselves of 
the right to use the building by the January, 1947 lease. 

Manifestly, the Plaintiffs could not show a loss on the 
sales price of the building, because the Telephone Com¬ 
pany paid the sale contract price in full, despite the fire 
to the building. 

Manifestly, the Plaintiffs could not show any loss to 
them of the value of the timbers in the building because 
the right to raze the building was in the lessee under 
the January lease and not in them. 
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VL 

None of the Plaintiffs Had an Insurable Interest in the 
Building at the Time of the Fire Loss, and Therefore 
no Recovery Could be Had. 

Plaintiffs, by the January, 1947, lease giving the lessee 
the right to raze the building, and which lease they had 
a right to make under the sales contract, deprived them¬ 
selves of any and all insurable interest in the building. 

To all intents and purposes, at the date of the fire the 
building was owned by the lessee; and he was the only 
person who, at the date of the fire, had an insurable in¬ 
terest in that building. 

Actually, while the agreement under which the lessee 
was given the right to raze the building is termed a lease, 
the legal effect of the agreement, so far as the building is 
concerned, was one of sale of the building to the lessee 
rather than a lease of it. See, on principle —McKee v. 
Howe, 17 Colo. 538; 31 P. 115; Craig v. Summers, 47 
Minn. 189, 49 N. W. 742; Ocean, etc. v. Ocean, etc., 89 
N. J. Eq. 18,103 A. 419. 

The law as to what an insurable interest happens to 
be is clearly and succinctly set forth in 29 Am. Jur. 293, 
Par. 322, as follows: 

“The principle may be stated generally that any¬ 
one has an insurable interest in property who de¬ 
rives a benefit from its existence or would suffer 
loss from its destruction.” 

Taking the above as being the rule of law, and which 
it is, the question may well be asked as to what pecuni¬ 
ary benefit or advantage would the Plaintiffs have de¬ 
rived on date of the fire from the preservation of the 
building, or what pecuniary loss or damage would the 
Plaintiffs have suffered from its destruction? Under the 
evidence in this case, it is clear beyond a peradventure 
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of a doubt that the Plaintiffs would have derived no pe¬ 
cuniary benefit whatever from the preservation of the 
building and that they would have suffered no pecuniary 
loss or damage whatsoever from its destruction as they 
did not. 

Plaintiffs argue, however, that inasmuch as they had 
the risk of fire loss under the contract of sale to the 
Telephone Company, that they had an insurable interest 
The contract of sale to the Telephone Company gave the 
right to the Plaintiffs to lease the lot on which the build¬ 
ing stood, “with or without the improvements thereon”. 
Thus, in the contract, the Telephone Company gave the 
Plaintiffs the right to destroy the building and, so, the 
clause in the contract fixing on the Plaintiffs the risk of 
loss or damage “to the property by fire or other casualty 
until the deed of conveyance is recorded” was certainly 
not operative as to this particular building. The con¬ 
tract of sale included four other pieces of land with 
buildings thereon in addition to the piece of land on 
which this particular building stood. As to those other 
buildings, the Plaintiffs agreed to deliver possession of 
them with monthly tenancies; and the instructions to the 
Title Company on settlement of the sale showed that 
there were eight separate tenants in these other build¬ 
ings. Accordingly, the contract provision with reference 
to an assumption of the risk of loss was more properly 
applicable only to the other buildings, and not to the 
building which was damaged by fire, because as to the 
latter the Telephone Company had given the Plaintiffs 
the right to destroy it, which right the Plaintiffs trans¬ 
ferred over to the lessee under the January, 1947 lease. 
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vn. 

The Plaintiffs, Other Than Loughlin, Were Not Covered 

by the Insurance Company Contract, and Thus Were 

Not Proper Parties and Could Not Recover From 

Defendant. 

The right to enter into a contract of insurance is a 
personal one. The Defendant insurance company might 
not have wanted to insure the other Plaintiffs for vari¬ 
ous reasons; and insurance companies are constantly and 
continually refusing to insure persons for one reason or 
another connected with the integrity and character of 
the person and the experience of that person as to fire 
losses. 

In this particular case, it would have been simple for 
the insured Loughlin, when or after procuring the 
policy, to request an insertion in the contract that the 
policy was for the benefit of herself and the other Plain¬ 
tiffs, “as their interest might appear”; and as a matter 
of common knowledge, whenever a person is acknowledged 
as a “straw party” the usual practice is to insert just 
such language in the insurance company contract. 

CONCLUSION 

It is respectfully submitted that the Plaintiffs in this 
cause have completely forfeited whatever right to indem¬ 
nity they may have had because of— 

1. False swearing on the proof of loss; 

2. False swearing at the time of trial; 

3. Abandonment of the property covered by the 
insurance to the point of allowing it to become 
a very definite fire hazard; 

4. Lack of an insurable interest in the Plaintiffs; 

5. Lack of suffering any loss; 

and for the other reasons advanced in this Brief. 
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It is further respectfully submitted that on the basis 
of the case present before the Trial Court, the Trial 
Court was fully and amply justified in peremptorily di¬ 
recting a verdict for the Defendant, and its judgment 
should be affirmed. 

Respectfully submitted, 

Ltjcien H. Mercier, 

N. Meyer Baker, 

Attorneys for Appellee. 










